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Before Mr. Justice R. S. Bachawat. 


MOTABIIAI GULABDAS & CO. € 
U. 
MAHALUXMI COTTON MILLS LTD. 2 


- 


furisdic tion. of couit—Sui relating to three contracts on different dates by QM : 


the defendant company of Calcutta to puichase Hoce venceties of Cotton 
fiom the Plaintiff company of Bombay—Time of shipment in each 
case mentioned with delwery C LF Calcutta—Delrver) of goods on 
conlyacts---Parlial payments by the defendant Company --Sale in cach 
case subject to rules and regulations of the Liverpool Cotton Associations 
Ltd , Liverpool Arbitiations, and cach ends with the clause < Uus con 


bad is subject to Bombay Jurisdiction ’—Which coi. to have puis- 
diction, 


In a suit by the plaintif company for balance of the pire under one 
cwonnad and for damages foi bieach of contact. in lespect of the other 
two conüacts in the High Court at Calcutta, objection was raised by the 
delendant company as to the Juimdiction of that cout to entertain the 


SUIL. / 


Held, that it is well settled that individuals by pinate consent cannot 
confer jurisdicion. upon a cout which it does not possess by the ordinais 
law. Individuals cannot also by agicement divest a count of a jurisdiction 
which it possesses undei tne ordinary law. Inspite of such covenant the cout 
therefore ictains its jurisdiction. to try the suit if at has such jurisdiction 
under the ordinary law 


It is also well settled. that such covenant does not contiavene the pro- 
visions of Section 28 of the Indian Contiact Act if the chosen court has 
jurisdiction to try the suit under the ordinary law because the iestitction 
is only paitial and the plaintiff is not restricted absolutely from enforcing 
his 1ights by the usual legal proceeding in the ordinary tribunal. 


Chittmanjan Guha v. Paul Rant Nundi (1) dissented from. 


When the chosen couit has no jurisdiction. in the matter under the 
ordinary law the covenant will not give it such jurisdiction and in such case 
the covenant contravenes Section 28 of the Contract Act and is unlaw(ul 


The cowt can and should in an appropriate case enforce such a covenant 
where it is lawful. As a matter of fact courts have enforced such covenant 
by an injunction. 

* Original Side Suit No. 1269 of 1950. 

(1) (1915) 50 C.W N. 281, 
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Courts can also enforce covenant by returning the plaint under Order 
w Rule 10 Civil Procedure Code for presentation to the chosen tribunal. 
Y , Jurisdiction of courts.to enforce covenant to submit - denii to the 
decition of a Foreign court discussed: 
A covenant to submit disputes to the decision of one out of several 
courts within this country is not always governed by tlic same legal prin- 


Cotton Mills Ltd. ciples which govern a covenant to submit. disputes to the decision 


— — 


Bachawat, J. 


^ 


SQ) (940 49 OWN. 98, 


of a Foreign tribunal. Such.a covenant should be governed by the Foreign _ | 


Ge 
Law. o 
Tuin ; ; vp E MELLE M 


A covenant to sbim dispute to the decision, of a coit within this 
country is generally governed by Indian Law. E 

The decision of a Foreign court on the submission of the dispute to it 
in terms of the covenant is to be regarded as onc pase by a court of com- 
Eo jurisdiction. e 


The decision of a court having Competency ‘according to Rules of 
Private Internation Law cannot be assailed in this country on the ground 
that the Foreign court was not a competent court WEDANG to the Muuerpal 
Law DE the S RUIN country. i 

1 + | BA. a 

Tlie true natural effect and validity of a covenant to submit disputes to 
the decision of'one out of several couits within this country must be judged 
on its own merits. The chosen court docs not act as an arbitration tribunal 
while trying such litigation. The Rulcs and Principles governing Arbitra- 
tion ‘proceedings have no application to the proceedings of the chosei 
irs, | ; i Ua ae ae & o3 f 2 

' When a litigation started in, a court other than he chosen court in 
breach 'of the covenant such other court may enforce the covenant, and 
refuse > De with the id at any sages. 


+ t 
4 P LI , 


m 


"Ramiele v: Vivekananda (1) disapproved. 
:' In'the present context jurisdiction can only mean jurisdiction. of courts 
to administer justice in'a' litigation. 

-A covenant laying down that ali litigation relating to the contract would 
be determined by certain spicific court is affirmative in form but negative in 
substance, and a specified one is inconsistent with the, affiirmative, covenant 
and may be “restrained by an injunction. 


Al Arbitration Claüse can co-exist cofisistently. with a Covenant for 
settlement of disputes by a named court. 


" 1! 


J 


VoL. 91] : © a cr HIGH. COURT. | ^ 


, When part of the cause of action arises within the jurisdiction of a court Civi. 
other than the one named in the covenant, the;former retains its jurisdiction | $9 — 
"inspite of the covenant. ° 1953. 

——— 


When the very' existence of ‘the contract including the covenant is Motabhai 
denied by à party the court cannot give any relief to such party on the CUlabdas & Co. 


footing. of the covenant unless its existence is, either admitted'or established. Fi . 
^ Mahaluxmi 


Suit for recovery of the balance of price. of goods sold and Cotton Mills Ltd. 


delivered by die Plaintiffs to the Defendant Company under one Bae hani J. 
contract and for damages. under two contracts said to have been 
entered i into between, the as , E i 


The material facts will appear from the judgment. 


K. C. Mukherjee and G. K. Mitra for the Plaintiffs. 
K. K. Basu for the Defendants. ^... 


„The judgment of the Court was, as follows: — 


, 


"E ROLE cer v March, 18. 
R. $. Bachawat, J.:—This is a suit for the recovery of the 
balance of price of goods sold and, delivered by the plaintiff to 
the, defendant company under contract ,No..153 dated .June 8, 
1948 and:for damages for breach of contracts Nos. 136 dated 
April 23, 1948 and 145 dated May, 18 1948 gag to have been 
entered into between the pem 


E "iie plaintiff-is Bombay concern. | The defendant company 
carries on business in Calcutta and is at present working under 
a scheme of arrangement sanctioned by this Court under section 
153 of, He: Indian a D ACb- x. ps | 

- By contract No. 1 88 dated june 8, 1948 the. defendant com- 
pany agreed to buy from the plaintiff 100 bales of Menofui 
cotton at Rs. 2,935/- per candy, shipment ‘June, July 1948, 
delivery C.LF. Calcutta. 50 ‘bales were shipped to Calcutta 
and delivered to the.defendant and the balance-50 bales were i 
diverted ‘to Bombay and delivered to the defendant's nominee. 
Rs. 6,013/4/6 is due to the plaintiff for balance of price of 
these goods. The liability for-this sum was not disputed by the 
defendant: company im the correspondence. -Some dispute was. 
raised in the written. statement but during the trial liability for 


- 


Cotton Mills Ltd; 
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Crvir, this sum: was -admitted by the defendant company subject to 
= the question Of jurisdiction. " 
1953. i E 
nume s A " s 
Motabhai The following issues were raised at the trial: "P 
. Gulabdas & Co. "E "e < : 
NE .1. Has this court jurisdiction to entertain the suit? 
Mahaluxmi i 


2. Did the defendant enter into contract No. 136 
dated tlie 23rd April, 1948 and contract No. 145 dated the 
18th May, "1948 ‘as allegéd in paragraph 1' of the plaint? 
Had Mr. D. N. Dutt any authority on behalf of the de- 
fendant to enter into any of the said contracts? 

| A. Was the action of Mr. D. N. Dutt. in entering 
into'tlie Contract ratified by the defendants and did the 
defendants accept and act upon the said contracts? 


3. Was the plaintiff ready and willing to perform its 
s of the said contracts? 
E 4: Were'the two contracts, if any, cancelled d by nititual 
consent as alege in cu 11 or the written statement? 
5: Did the plaintiff not prove its claim in respect of 
contracts Nos. 126 and 145 in the proceedings for scheme 
of arrangement relating to the defendant company under 
section 153 of the Indian i aE Act? If so, with 
ae effect? 


6. To what damages, il any. is the Plaintiff entitled? 
IssuE No. 1 is common to all the 3 contracts and I will 
deal with it later on. + iud | 


Issues NOS..3 AND 2A. Contract No. 126 dated April 23, 


1948 purports to be-a contract of sale of 9300 bales of Zagora 
cotton.at Rs. 2,040/- per candy, shipment November, Decem- 


ber 
No. 
the 


1948. and January 1949, delivery C.I.F. Calcutta. Contract. 


145 dated May 18, 1948 pürports to be a contract of sale by: 
plaintif- to the defendant,company of 150 bales of- Giza. 


cotton shipment -November, December 1948 and January 1949, 
delivery C.I.F. Calcutta. Both the contracts were signed on 


Vor. 91.] . . HIGH: COURT. 
` | 
e 

‘behalf of the delendant company by one D. N. Datti. The CIVIL, 
° apthority of Mr. D. N. Dutta to enter into these contracts is , 
disputed. Messrs. H. N. Datta & Co., Ltd. was the managing j = 
agents of the defendant Company. Mr. H. N. Datta was a Motabhai 
director of and had the controlling interest in both the defend- Gulabdas & Co. 
ant company- and its managing agency company. D. N. Datta TE ae 

who is son of H. N. Datta was also a director of both these Cotton Mills Lid 
companies until October 1946. There is ample evidence that 

during' the relevant period D. N. Datta was in charge of the Bachawat, J 
cotton’ Department of the defendant company. He used to 

negotiate and settle" terms of the contract for purchase of cotton 

with third parties and such contracts used to be signed by him. 

The defendant company to buy and sell cotton. It also re- 

quired cotton for manufacture of yarn. _D..N. Datta was con- 

sidered to be one of the bosses of the defendant company and 

his word was law in the office. The officers of the company used 

to obey his orders, All contracts entered into by him. were, 

duly honoured by the defendant company. Deliveries used to 

be obtained under these contracts and. payments for the price 

of goods so delivered used to be made by the defendant com- 

pany. In fact one of the contracts in suit namely, contract 

No. 153. is also signed by D. N. Datta on behalf of the defendant 

company. His authority to enter into, contract No. 153 is not 

disputed. The. defendant company obtained; delivery of. goods 

under contract No. 153 and paid the major.portion of the price. 

The directors of the defendant company were at all material 

times aware that D. N. Datta had entered into the disputed 

contracts on, behalf of the defendant company. His authority 

to enter into these contracts was never disputed. On the con- 

trary letters were written, by responsible officers of the company 

including R. N. Datta one of its directors upon the footing that. 

these contracts were binding upon the, defendant company: ‘The 

plaintiff firm: was also requested to-withhold delivery and ship- 

ment of.the goods under the contract. ' There is satisfactory 

evidence of ratification of, the acts of D. N. Datta even assuming 

that ‘he had initially.no authority. © > tern: 








E Wr “rr 5 ja 


I, therefore, find that D. N. Datta had authority ‘to. enter 
into the contracts on behalf of the.defendant company and that 
the, defendant^company. at all material times accepted..and- acted 
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j r Y m Sis 3 k 
* 


Crvi, upon the contracts and fully ratified the acts of D. N. Datta. 
d > — Accordingly, I answer the TSSUES Nos. 2 AND 2A in the aft- 
Nen * mative., . tos 
Motabhai f ' ' 
Gulabdas & Co. IssuE No. 3: ‘There, was; some correspondence between. 
v. the parties in September and October 1948 in course of which 


Mahaluxmi the plaintiff asserted that fluctuations .in. exchange were on . 
Cotton Mills Etd. 5 ccount of the defendant company, The defendant treated this 
B Saal. z, assertion as just cause for cancellation of the contracts and wrote 
^. to the plaintiff cancelling the contracts. The plaintiff did not 
accept the cancellatión. It is not now contended on behalf of 
the defendant that the 'defendant had any, just cause for can- 
cellation and I therefore’ refrain from referring to the corres; 
pondence on this point in any detail., Sometimes in the 3rd 
week of October 1948 Indrajit, one of the partners of the 
plaintiff firm; came to Calcutta and had an interview with 
Mr. D. N. Datta. “At that time some of the directors of the 
defendant company and its managing agents H. N. Datta & Co., 
Ltd. had been arrested and were in jail. During this interview 
plaintiff company was requested to "withhold shipment of the 
goods.: This interview and request is Yecorded in the letter 
dated October 26, 1948 written by the defendant company to the 
plaintiff. By its letter dated'October 30, 1948 the plaintiff request- 
ed: the defendant company to give some definite time for which 
shipments were to be delayed so that shippers could be contacted. 
and induced to delay the shipment. A reminder was sent on 
November 8, 1948. No reply was sent by the defendarit com- 
pany to these letters: Part of the goods was to be shipped in 
November 1948. No shipment was made in November as it was 
known that the defendant company would be unable to pay lor 
and take delivery of the goods. The defendant company did 
not give.any date for shipment. On. November 3o, 1948 the 
plaintiffs attorney. wrote to'the defendant stating that the plain- 
tiff could not wait indefinitely to'suit the convenience of thé 
defendant company and that if no instructions were given'to the 
plaintiff- within 3 days.they would assume that the defendant 
company was repudiating the contracts 'and "would proceed to' 
realise all lóss and damages. No reply was sent to this letter 
and on. December 22, 1948: Messrs. ‘Kanga & Co. solicitors for 
the. plaintiff, wrote to the defendant claiming Rs. 2,31,703 /- as 
ae and stating that.on.the expiry of ‘the period of notice 


Vor. g1.] HIGH COURT. 


e 
` “given by the previous letter the plaintiff treated the contracts , Civ. 
as repudiated. By this time there .was some change in the Ends 
Management of the defendant company and by its letter dated * Codd 


December 29, 1948 to Messrs. Kanga & Co., the defendant stated* 


Motabhai 
that it did not find any valid contract and that in the alter- Gulabdas & Co. 
native they denied that the contracts, if any, subsisted. ue 

Mahaluxmi 


; Mills Ltd. 
It is contended on behalf of the defendant company that en 


the plaintiff was not ready and willing to perform the contract Bachawal, J. 
so far as the November portion was concerned. Learned 
counsel contends that the contracts were. subsisting in November 
1948 and therefore it was the duty of the plaintiff to. ship this 
portion of the goods and to tender it to the defendant company. 

The ‘contention’ must be rejected., The, defendant com- 
pany did not apply for delivery of the goods but on the contrary 
requested the plaintiff company to withhold shipment. It was 
also! well: known "that the defendant company was financially 
embarrassed and was not ‘in a position to pay for the goods. 
The defendant' company dispensed with the shipment of the 
goods and it cannot now turn round and contend that because 
of non-shipment the plaintiff was not ready and willing to per- 
form the contracts. I.have no doubt that Issue No. 3 should 
be answered in the affirmative. 


Issue No. 4:—In the particulate the dits of cancellation 
is said Lo be the first or the second week of: December 1948. 
Letters have passed after this date and, there is no mention of the 
cancellation in such letters. , The case of cancellation was on 
behalf | of the plaintiff. There 15: strictly no evidence that there 
was any cancellation by mutual consent.” I do not believe that 
S..K. Dev promised to try and to get the contracts cancelled. 
This issue must be answered in the pagative 


Issur No. 5: —The defendant company's counsel in course 
' of the argument has abandoned the plea sought to be raised 
under this issue. Thé issue therefore does not arise. 


Issue No. 1:—Faéh ‘of the contracts begins by stating 
that the sale is subject to the rules and 'regulations of the 
Liverpool Qotton Association. Ltd. Liverpool Arbityation, 
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The following clause appears at the end of each of the contracts: 
" This contract. is subject ‘to Bombay jurisdiction.” 
Counsel for the defendants contends that by this contract 
the -parties-have agreed that they will litigate in the Bombay 


courts.and in.no other court and therefore I ought to pronounce 


that this court has ‘no jurisdiction to entertain this suit. 


Parties sometimes enter into a covenant that they will litigate 
only in'one of the ordinary courts of this country and in no 
other court. There has been considerable discussion about the 
‘legality and effect ‘of such covenant and the mode and extent 
of its ‘enforcement. It is desirable to state the law on such 
covenants generally before dealing specifically with the coven- 
ant in suit. 


It is well settled that individuals by private consent cannot 
confer jurisdiction upon a court which it does, not possess by 
the ordinary law. Individuals cannot also by agreement divest 
a court of a jurisdiction. which it, possesses -under the ordinary 
law. In spite of such covenant the court therefore retains its 
jurisdiction Lo try. the suit if it has such jurisdiction under the 


ordinary | law. Ramnicklal Chaganlal v. Vivekananda Mills Co., 


Ltd. (1 1). Musaji Lukhmanji v. Durgadas (2). . 


. Itis also well settled that such covenant does not contravene 
the provisions of section 28 of the Indian Contract ‘Act if the 
chosen court has jurisdiction to try the suit under the ordinary 
law because the restriction ‘is'only partial and the plaintiff is not 
restricted absolutely from 'enforcing his rights by the usual legal 
proceedings in the ordinary tribunal: Achrat Lal Kesavlal Mehta 
& Co. v. Vijayan & Co: (8), Musaji Luckmanji v. Durgadas (2), 
Ramnichlal Changanlal v. Vivékananda Mills Co. Ltd.' (1), 
Dhanmal Marwari v. Jankidas Baijnath (4), per Latifar Rahman, 
J Millon & Co. v. Ojha Automobile Engineering Co. (5). The 
contrary view expressed by Mr. Justice Henderson in Chitta 
Ranjan Guha v. Parul Rani Nundi (6), runs counter to the 
prévious decision and is in my opinion unsound. If however 
the chosen Court has no jurisdiction in the matter under the 
ordinary law the covenant will not give it such jurisdiction and 
in such case the covenant contravenes section 28 of the Contract 


! 2 


(G) (0944) 49 C.W.N. 58... — (4) (1944).49.C.W N 135. 
(2) T1945] IL.R. Lah 281. (5) (1980) I.L R. 57 Calc. 1280, 


(3) (1935) 49 'M.L J. 185. " B) (1945) 50 C.W.N. 281, 


Vor. 91.] HIGH COURT. 


‘Act and: is unlawful: Dhanmal Marwari v. Jankidas Baij- 
nath (1). 

The Court can and should in an appropriate case enforce 
such covenant where it is lawful. 'The courts have enforced 
the covenant by an injunction restraining the prosecution of a 
suit instituted in a court other than the chosen forum in breach 
of the covenant: Milton & Co. v. Ojha Automobile Co. (2). 
Tilakram Chowdhury v. Kodumal Jethananad (3), Becharam 
Baburam v. Baldeosahai Surajmul (4), and also by returning the 
plaint under Order 7 Rule 10 of the Code of Civil Procedure 
for presentation to the chosen tribunal, Achratlal Keshavlal 
Mehta v. Vijayam & Co. (5). i 


In Ramnicklal Chhaganlal v. Vivekananda Mills Co. Ltd. (6) 
the covenant was pleaded as a bar to the jurisdiċtion of the 
court. By consent the suit was set down for hearing on the 
preliminary question whether the court had jurisdiction to en- 
tertain the suit and Gentle, J., decided the preliminary question 
in the affirmative. Gentle ]. however also observed that the 
covenant was on arbitration clause and that the suit could no 
longer be stayed as the defendant had filed his written statement. 
He relied upon certain English and Indian cases where coven- 
ants to submit disputes to the decision of a foreign court were 
held to be arbitration clauses and suits were stayed on that foot- 
ing. He observed that there can be no difference in principle 
whether if two courts have jurisdiction the chosen court is a 
foreign court or both courts are ceurts of the same country. 
These observations were really obiter because Gentle, J. was 
concerned with and deciding only the point of jurisdiction but 
there was no application for stay before him. The English 
cases where suits have been stayed on the footing that the con- 
sent to submit disputes to the decision of a foreign court is an 
arbitration clause are Law v. Garrett (7), Austrian Lloyd 
Steamship Co. v. Gresham Life Assurance Society (8), Krishner 
v Grenban (9). The Cap. Blanco (10). hese cases have 


(1) (1944) 49 C.W.N. 123. (6) (1944) 49 C.W.N. 58. 
(2) (1930) L.L.R. 57 Calc. 1280. (7) (1848) 8 Ch. D. 26. 
(3) [1938] A.I.R. Bom 175. (8) [1903] 1 K.B. 249. 
(4) [1940] ILR. All. 233. (a) [1609] 1 Ch. 413. 


(5) 1925) 49 M.L.J. 185, (10) [1908] P. 130. 


è Civi. 


6 
1952. 


. T 
Motabhai 
Gulabdas & Co. 
v. 
Mahaluxmi 
Cotton Mills Ltd. 





Bachawat, J. 


10 


CIVIL. 


ma 


1952. 
See. 


Motabhai 
Gulabdas & Co. 
v. 
Mahaluxmi 
Cotton Mills Ltd. 


Bachawat, J. 





NOT TO BE AU 
<3 


THE CALCUTTA LAW JOURNAL. [VOL. 'g1. 


been followed in India in Haji Abdulla Haji Cassum ve 
George Reginald (1), Burjor v. Ellerman City Lines Ltd. (2), and 
Marittima Italiana Steamship Co. v. Burjor (3). It has been 
e held that the court has discretton in the matter and if good 
cause is shown the court may refuse to stay the suit. Kureshi v. 
Soomar Haji (4) Referring to some of the English Cases 
Mackinon L. J. in Race Course Betting Control Board v. 
Secretary for Air (5), observed thus: 


“Tt is, I think rather unfortunate that. the power and 
duty 'of the coürt to stay the action was said to be under 
section 4 of the Arbitration Act, 1889. In truth, that power 
and duty arose under a wider general principle namely, 
that the court makes people abide by their contracts, and 
therefore, will restrain a plaintiff from bringing an action 
which he is doing in breach of his agreement with the de- 
fendant that any dispute between them shall be otherwise 
determined. Section 4 of the Arbitration Act, 1889 only 
applies this ‘principle to one type of such an agreement: 
The three cases cited really apply it to another type, and it 
would have been, I think more logical to say, not that the 
plaintiff could be restrained under the principle of which 
that section is a particular example. Iri any case it is mani- 


fest that where there is an agreement to resort to a foreign. 


court and an action is started in breach of that, section 4 
can be the only section of the Arbitration Act.that can have 
any application. "The varfous other provisions as to the 
powers and duties of the court as to special cases, removing 
an arbitrator, enforcing an award and: all such details can 
have no application to the proceedings in foreign court." 


. Manifestly these are sound observations though the actual 
decision in Race Gourse Betting Control Board v. Secretary for 
Air (5) on the question of the ambit of the power of the court 
to issue a writ of certiorari has been dissented from in R. v, 
Norihumberand Tribunal (6). 


(1) [1924] AIR. Bom. 24 (4) [1921] A ER. Sind 202 


(2) (1925) LL R. 49 Bom. 854. (5) [1944] Ch. 14 (126). 
(1929) I.L.R. 54 Bom. 278. (60 [1951] 1 All. E. R. 968, 





NT 


— 


enforcement at ^the hearing. , ‘This «could, not; be done; if the 


‘decision of a foreign, court, the intention of. the:parties gate 3/rv Qr QAO 


Quid ude diues erf ue eos 


Vor. «91:] l | ' HIGH COURT. - 
E ibit a zc a ado T TOS, 


dd Quite Clearly a covenant to submit ‘disputes, to. a foreign "Civi. 

Gibunal: may be enforced by a defendant jthough.,he has filed ° = —7 

bis “written ‘statement.” In St., Pierne, V. South American Stores M 
(1) and Abdul Shakoor y. 1 Ibrahim Shakoor, (2); the,court refused —— Motabhai 


(1 Us re 
to stay the 5 suit. on the footing of such covenant, as there were Gulabdas X Co. 


LANG 


complicated questions in issue, but allowed, the defendant to take . s 


ahaluxmi 
the t in Y = 
point the written statement sO that, he, could ask for its a tton Mills Ltd. 


ae 


covenant was, an ‘arbitration clause. . Scc WANG, poe we Bachawat, J. 


y > 
‘hal de le Hi hal 






ee I) Kn ie ^ut Phaea ry sar kai ah Ji idet 6o. 
1, L must also observe that a covenant to: submit: disp ; 
the, decision QF, one. ‘out of, several courts within this countiy is 
not always, governed. by the same legal principles which govern: Rc 
a: covenant, to submit, disputes to the decision :of a foreign; tri- Tenes 
bunal. In, the. case of,a.covenant.to ;submiti.disputes' t RE y 


from, the whole, contract may. be that such covenant. should: be 
governed b y the. foreign law and in:such.case the ‘essential. vali- ` 
dity.and effect of such: covenant has to be determined by: the 
foreign law.” Hamlyn &,Gosv..Talishker Distillery. Go. (3).' The LP {SSB 
covenant to, submit, disputes to the -decision ‘of’ a. court within 

this country is however; generally governed : iby: Indian. Law and 

its essentia], validity, and effect,is.to bevjudged by'such law 
including section; 28, of the Indian Contract. Act; : If there is a 
covenant : tto. submit disputes to. the .decision-:of a foreign court 

the decision,.of that court, must be regarded in ‘this country as 

one given by a court of competent ‘jurisdiction. Feyerick v. 
Hubbard, (4)... The ,Court having competency according to rules 


of, Private, International, Law its. decision: cannot . be assailed in. 


this; country on: the. ground, that | the: foreign ‘court was not a 

competent court according to „the, ‘municipal law of the ‘foreign . 

country, . Vanquelin; y. Bonard (5)... Pemberton v. Hughes (0). . 

The covenant to submit , disputes tovthe „decision :of a: court 

within, this: country, however, cannot; confer . jurisdiction. upon | l 

that court if it bas no such jurisdiction: under, PAGINA law c 
apart, krona such, covenant. , Lonnmhb nuca. boInjedeg ese , 
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The true natural effect and validity of a covenant to submit 
disputes to the decision of orie out ot several courts within this 
country must therefore be judged on its own merits. The 
chosen court does not act as an arbitration tribunal while trying 
such -litigation. As it is not an arbitration tribunal it cannot 
by force of the covenant alone acquire a jurisdiction which it 
has not under the ordinary law. The judge in the cause cannot 
act as an arbitrator at least unless there has been an order for 
reference of the disputes to him: Bengal Silk Mills Co. v. Ayesha 
Arif (1), K. P. Dalal v. R. S. Jamadar (2). The rules and prin- 


‘ciples governing arbitration proceedings and powers and duties 


of the court. with regard to such prdéceedings and with regard 
to the award of the arbitrator can have nó application to the 
proceedings and-the decision of the chosen court. If a litigation 
is started in some other court in breach of such covenant such 
other court in the. exercise of its jurisdiction: may enforce such 
covenant and may decline to proceed with such suit. Such 
relief ‘can be given at any stage of the suit even if the defendant 
has taken steps and has filed written statement. 'The obser- 
vations of Gentle J. to the contrary cannot be supported either 
on principle or authority and is unsound. : Indeed in the same 
case of Ramnicklal ‘Chhaganlal v. Vivekananda Mills (8), after 
the decision of.Gentle J. the defendant applied to this court for 
an injunction restraining prosecution of the suit in this court 
as it was instituted in breach of the covenant. McNair J. granted 
the injunction ‘although as already stated the defendant had 
taken steps in. the suit and had filed written statement, 

The ‘covenant in suit is that the contract is subject to 
Bombay jurisdiction. In the context jurisdiction can only mean 
jurisdiction of courts to administer justice in'a litigation. The 
covenant’ therefore means that the ‘contract is subject to the 
jurisdiction of the Bombay courts in litigations concerning the 
contract: In “Austrian Lloyd Steamship Company. v. Gresham 
Life Assurance 'Society (4), a covenant to submit to the jurisdic- 
tion of. the Budapest courts for-all disputes arising out of the 
contract was construed as meaning not merely’ that the parties 
would not take exception to the jurisdiction of the chosen court 


ILES - 
- L 

4 L 

i 


(1) [1947] A.I.R. Calc. 106. | (3) (1944) 49 C.W.N. 58. 
(3) [1945] A.LR. Bom. 478. (4) [1903] 1 K.B. 359. 
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. but also that all disputes in respect of the contract: would be 


determined by that court. I therefore hold that the parties 


covenanted that all litigations relating to the contract would 


be determined by the Bombay courts. Such covenant though 
affirmative in form is negative in substance and a litigation in 
a court other than the Bombay courts is inconsistent with the 
affirmative covenant and as such may be restrained by an in- 
junction. 

- There is an additional clause in the contract providing 
for Liverpool arbitration. An arbitration clause however can 
co-exist consistently with a covenant for séttlement of disputes 
by a named court: Patel Bros. v. Shree Minakshi Mills (1). 


t 


Part of the cause of action in this suit arose at Bombay and 
the Bombay courts bave jurisdiction to try disputes arising in 
this suit. "The covenant, therefore, 1s enforceable. . 

At the same time the defendant carries on business and part 
of the cause of action arose within the jurisdictión of this court. 
This court also therefore has jurisdiction to entertain this suit. 
The-court retains this jurisdiction inspite of the covenant. 
Issue No. 1 as it stands must therefore be answered.in the 
affirmative. 


The defendants counsel however submitted that this court 
in the exercise of its jurisdiction should enforce the covenant 
and in view thereof should decline to grant relief to the plaintiff. 
The covenant is not an arbitration clause and the fact that steps 
have been taken in the suit is no bar to the grant of such 
relief. 


The main dine in this case is with regard to contracts 
Nos. 126 and 145. These contracts contain the covenant in 
question. The very existence of the contracts including the 
covenant is disputed by the defendant. .'The court cannot give 
any relief on the footing of this covenant unless its existence is 
either admitted: or established. This court therefore in all 
events has to try the main dispute in this suit and to decide 
whether the’ defendant entered into these contracts. This court 


(1). [1942] LLR. Bom. 558. . 
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has jurisdiction to.try the suit and its decision on this issue will 
be binding and conclusive upon the parties in all future litiga-, 
tions. The court having found that the defendants entered into 
the contracts the defendant then invokes the assistance of this 
court and ask it to refrain from granting any relief to the plain- 
tiff. . No court will: listen to such an argument. The defendant 
who has denied the very existence of the contract cannot have 
one part of it specifically enforced. "Thé defendants counsel 
relied upon Heyman v. Barwin (1), and contended that the 
defendant is not disentitled to relief simply because it has re- 
pudiated. the contract. That decision was with regard to an 
arbitration clause. Even with regard to such clause Lord Simon 


observed at p. 362 that if the defendant was denying that the 


contract ever bound him at all such an attitude would dis- 
entitle him from relying on the arbitration Clause which it 
contained. “The defendant here denied that it ever entered into 
the contract and such an attitude disentitles itself from rélying 


- on the covenant in question. Plain equity demands that the 


court will give all the relief to which the plaintiff is entitled 
and will not drive’ it to Fatigo in the Bombay Court. 


A very small portion of the claim'is for balance of the price 


of: goods sold and delivered under'one of the contracts which is 
admitted. Liability for this claim was not disputed prior to the 
institution of the suit. The defendant has failed and neglected 
to pay an admitted claim. Refusal to grant relief will lead to 


an useless multiplicity of litigation. I have some discretion in 


the matter ànd in the exercise of süch discrétion I decline to 
stay the suit with regard to this claim also. 


Issue No. 6: I find that Rs. 6,013 /4/6 is due to the 
plaintiff on account of the balance of the price of goods sold 


and delivered. The plaintiff is also entitled to damages for- 
breaches of the contract No. i26 dated Apri] 23, 1948 and con- 
tract No. 145 dated May 18, 1948. The measure of such. 


damages is the difference bétween the contract price and the 


market price on the dates of breach. , The basis and mode of ` 


assessment of damages has been agrééd to by coünsel for both 


| parties. ‘Counsel for both parties have also, agreed that" the 
amount of the decrée will be payable in accordance with the ' 


scheme of agreement. I therefore pass the following decree. 
(1) [1943] A.C. 856. 
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., There will be .decree, for: 6013/4/6 and interim interest 
and this sum at 6%. , 

There will be a. declaration that the parfies entered into 
the contract No. 136 dated April 23, 1948 and contract No. 145 
dated. May. 18, 1948 mentioned in the -plaint in this suit and 
that the plaintiff, i is entitled to damages for breach of both these 
contracts by the defendants, such damages being the difference 
between the contract prices and the market prices on the dates 
of breach. _ - 

. By consent such damages will be assessed: in respect of the 
November portion of the contracts on the last day of December 
1948 and in respect of the December, 1948, and January 1949 
portion of the contracts on the 7th January, 1949. 


- By consent there will be a reference to the Assistant Referee 
of this Court to ascertain m amount of such damages. 


“The plaintiff is entitled. to interest at 6% on the decree 


and costs. 


By consent the amount of 'the decree: will be payable in 
accordance with the scheme of'árrangement of the defendant 
company sanctioned by this court under section 158 of the 


. Indian Companies Act. 


C.-C: Bose: Solicitor for the Plaintiff. 
A. K. Chaudhury: Solicitor-for the Defendant. 
RE | " . Suit decreed. 


[Editors note: We understand an appeal has been filed 
which is still pending for decision—r.M.] 
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APPEAL FROM ORIGINAL CIVIL. 


Before Mr. P. B. Chahine Chief Justice and Mr. Justice * 
S. R. Das Gupta. 


MONOTOSH K. CHATTERJEE AND 
ANOTHER 
v. 
CENTRAL CALCUTTA BANK LTD. 
(In Liquidation) and others.* 


Continuing gudrantee—Matcrial circumstances to be disclosed to an in- 
tending guarantor—Apphcahon of payment where no appropriation 
by the debtor—When ts guarantee vacated—Whether demand necessary 
in the case of an action by a Bank—Whether acknowledgment by the 
principal debtor is acknowledgment by or on behalf of the surety for 
purpose of limilation—Mutual, open and current account—Article 85 
of the Limitation ‘Act. 


Whether a guaiantce is a continuing guaiantec or not, is a question 
of construction, and in cases of ambiguity surrounding circumstances may be 
looked at, and for this purpose iecouise may be had to parol evidence 
When guarantee is given for an overdiaft in the cunent account with a 
stipulation for interest on the daily debit balance and monthly rests, it is 
patent that’ the guarantee is intended- to extend to a serics of debit tran. 
sactions in the cunent account and is therefore a continuing guarantee 
as defined in Section 129 of the Indian Contract Act. 


In construing guarantees given to banks the ordinary mercantile practice 
cannot be dimegarded. Continuing guarantee being the common form in 
ordinary mercantile practice, paiticular care should be taken to use appro- 
priate words if it is not intended to give a continuing guarantee. 


A banker is not bound to volunteer to an intending guarantor informa- 
tion as to the state of a customer's account. If the guarantor wants to know 
whether or not there is already a balance against the customer, the duty 
lies on him to enquiie, there being no piesumption that the account 
stands clear at the time a guarantee is given. The state of a customer's 


„account is thus not a ' material circumstance’ within the meaning of 


Section 143 of the Indian Contract Act 


Where at the date of a guarantee the debtor is already indebted upon 
an existing account to the guaranteed creditors and the pre-existing debt 
13 not mentioned in the contract of surety, the creditor is entitled to appro- 


^ priate to such debt even payments received subsequently to the guarantee, 


* Appeal from Original Decrees Nos, 8 & 9 of 1959. 


Vor. 91] 
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no matter whether the surety knew of such pre-existing debt or not when 
he became bound. In such case it is not incumbent upon the creditor to 

° apply the payments in reduction of the guaranteed debt. “ If the debtor 
indicáted no articular mode of appropriation, the creditor Bank had ae 
discretion to appropriate the payments to any debt it liked." In the 
absence of any indication as to the mode of appropriation the payments 
are to be applied to the discharge of the debts in order of time. 


-a 


The granting of advances. to the debtor in excess of the guaranteed 
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amount does not vacate the guarantee in the absence of a condition in res- (In Liquidation) 


traint of such advances, though the surety cannot be made liable for any 
sum beyond the amount guaranteed. Although a surety is answerable 
only according to the proper effect and meaning of his engagement and no 
further and although any variation will give him the right to say that the 
obligation is at an end, a provision to the effect that the guarantee is for a 
debt ' up to’ or ‘ not exceeding’ a certain limit meáns only that his own 
liability will be limited to the sum named, but does not mean that the 
whole indebtedness of the debtor shall not exceed that sum. ‘ Not exceed- 
ing’ or * up to’ is therefore not a condition, a breach of which will avoid 
the guarantee. i . 

The mere acceptance of an additional security does not discharge (he 
surety. E 

An admission of.the existence of an open and current account, which 
involves an acknowledgement of liability to pay the debt due thereunder, 
if a debt exists, is sufficient acknowledgment to start a fresh period of limi- 
tation under Section 19 of the Limitation Act ,for,a suit to recover the 
balance due ùnder the account, provided, of course, the p requirements 
of the Section are satisfied. 


If the account is an open and current ‘account, the paying of the 
cheque with the .paying-in-slip must: be held to be an admission of the 
existence of an account and an anga DS of liability, for any balance 
that may be found due there-under. 


A demand is ‘required in the case of an’ action by a Bank for the 
recovery of -advances made ‘td: a’ customer in: his &urrent' account, since in 
such a case the debit balance requires to be ascertained. If time does not 
begin to run, till a demand is made, it is not of much importance for pur- 
posés of limitation whether there is one or several debts, . because the Bank 
may combine all the advances i in one demand. i ae 


Fad 
4 


“In relation to-a:claim. against the surety, an ‘acknowledgment by the 
principal debtor is not.an acknowledgment by the surety. It is also not an 
acknowledgment on behalf,of the.surety. The only case in which an 
acknowledgment made by the principal debtor. can give a fresh period of 
limitation as against the surety is a case, where the surety authorises the 
priticipal debtor to make the RENDONIPQEUEn t Even: iË- payment is made by 
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the principl debtor with the knowledge and consent of TM surety, "such e 
payment does not start a fresh period of limitation against the surety unless 
the payment is proved to have been made on behalf of the surety. 

An open account is one which has not been closed, whether by séttle- 
ment or otherwise, and which is open for further transactions. A current 
account isan account which is running. A mutual account is an account in 
which there are two parallel sets of dealings by which each party gives _ 
credit to the other and which therefore give each party a right to an account 
against the other on the basis of his own dealings and which carry an under- 
standing, express or implied, that the items on one side will be set off 
against those on the other and both sets of items being brought into account, 
a balance will be produced. In the case of a mutual, open and current 
account, time for a suit for the balance due rfins from the close of the year 
in which the last item admitted or proved was entered in the account. 


Appeal by the Defendants. 


Suit for recovery of a sum of Rs. 19,861/- together with 
interest and cost. 


The material facts will appear from the judgment. 
K. P. Singha for the Appellants 
. R. Choudhuri & A. N. Sen for the Respondents. 
"The Judgment. of the Court was as follows: — 


| Chakravartti, C.J.:— These two Nod were argued ably 
and at great length on both sides, but even that argument did 
not wholly dispel the obscurity attaching to some of the ques- 
tions of law debated. Further investigation was therefore 
necessary. I inay add that neither of the two allied questions 
on which the parties presented the longest argument BELO us, 
had been raised in the court below. at i 


The facts are as follows: On, the 25th. July, 1944, one 
Monotosh Kumar Chatterjee opened a current account at, the 
South Calcutta branch of the Central Calcutta Bank Ltd. with 
a deposit of Rs. 1,000/-. He was allowed almost immediately to 
overdraw the account, apparently without any, arrangement 
being made in that behalf, and by the 6th December, 1944 the 
total of his withdrawals had already mounted up to a little 
over Rs. 18 00D f At that stage, he was asked to “ regularise 
the account " and furnish proper security. On the 6th Decem- 
ber, 1944, he applied for, and the Bank agréed to grant him, 
an overdraft in his.current account upto the TM of Rs. 30,000 J- 


Vols g1.] HIGH COURT. 
X S 

on the guarantee of one: Asoke Kumar Sen. The guarantee was 
- given in the form of an endorsement on the application o£ 
Monotosh who also executed a promissory note for Rs. 30,000/- 

. in favour of the Bank on the same day. He executed another 
promissory note for Rs. 10,000/- on the zgth December, 1944 
but with that note the guarantor had no connection. After 
formal arrangements for an overdraft had been made, Monotosh 
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went on drawing on his account and depositing various sums in (In Liquidation) 


it from time to time and thereby kept the account open till 





October, 1948. , During that period, the account was almost Chahravartti, C.J. 


always in debit, but it was in credit on two occasions, once to 
the extent of: Rs. 142/5/- on the 3oth June, 1945 and again to 
the extent, according. to the books of the Bank, of Rs. 138/14/- 
‘on the -28th June, 1946. The actual credit on the second 
occasion was larger, because previously a sum of Rs. 2,000/- had 
been wrongly debited on account of financing charges to which 
the Bank was not entitled. On the 8th October, 1948, Mono- 
tosh made his last deposit which was of a sum of Rs. 100/- by 
a cheque drawn on the.Reserve Bank of India. The pay-in-slip 
was signed by him and he handed over the cheque himself. 
Thereafter there were no further withdrawals or deposits but 
the account was kept open by the addition of interest month 
after month till the gist October, 1950, when it was closed. 
On that date the debit balance stood in the books at 
Rs. 19,861 /-. 


"Thé. application’ for the overdraft and the endorsement 
thereon were in the following terms: 


1 { 


at 


Dear Sirs, 


Would you be so good as-to grant me/us on promissory 
note an overdraft of Rupees Thirty thousand (Rs. 30,000/-) 
only in my/our Account Current with you against the 
securities as per Memo below ‘to be duly. repaid or adjusted 
on or before the . . ; . . . next or earlier on 
demand by the Bank at any time before the date. I [we 
.,, agree to pay interest at 6% per annum with monthly rests, 
on the daily debit balance for the period it will remain 
unadjusted. 


£0 THE CALCUTTA LAW JOURNAL, Lor 91. 





Crv. * Yours faithfully, 
— 4 . . Mownotosn K. CHATTER 
1953. pr 
tin ii n Loan guaranteed by mé 
Monotosh K. 
e anak | Asoke Kumar Sen. 
v. The application was in a printed form. It will be sau 


Central Calcutta ; ; 
Bank Ltd. that the inappropriate alternatives were not crossed out, nor 


(In Liquidation) WAS the blank space reserved for the date or payment filled th. 
~ There was no memorandum of any securities. — : 
Chakravartti, C.]. 





The promo note executed on the same day was in the 
following ' terms: e aa 


F 


"On demand I/We ‘jointly-and severally promise to 

| pay the Central Calcutta Bank Ltd..at South Calcutta 

Branch, the sum of Rupees Thirty thousand only, with 

interest thereon at the rate of six per cent per annum with 
monthly rests for value received by way of over-draft." 


The note was signed only by Monotosh. Again the in- 
appropriate words were not crossed out. 


On the 20th November, 1950, the Bank filed a suit on the 
: Original Side of this Court against both Monotosh and Ásoke 
for the | recovery of a sum of Rs. 19,861 J- together with interest 
and Costs. The suit was brought in this Court on account of 
the provisions of the Banking Companies (Amendment) Act of 
1950. 

The plaint alleged that according to the terms and condi- 
tions on which overdraft facilities had been granted, the tran- 
saction were to be on the basis of à mutual, open and current 
account. It proceeded to state that in spite of requests and 
demands, the defendants had failed to pay the sum of 
Rs. 19,861 /- which was the balance due upto the 31st October 
1950 “inclusive of interest. ` The plaint stated further that no 
part of the claim was barred by limitation, ‘inasmuch as the 
principal debtor had made various payments towards the loan 
and acknowledged ‘such’ payments in writing, the last of such 
payménts ‘having been made on the 8th October, > 1948. Í 


"The defendants filed two separate written statements. 
Defendant No. 1; Monotosh did not specifically deny that accord. 
bef opis any 


| 
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ing to the terms and conditions of the overdraft, the transac- 
tions were to be on the basis of a mutual, open and current 
account, but he set out his own version of the terms and con- 
ditions which did not include any such express term. He 
admitted the loan and the guarantee as also execution of the 
two promissory notes, but stated that on a proper taking of 
accounts, nothing would be found due from him. He did not 
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deny the allegation that demands for payment had been made. (In Liquidation) 


Lastly, he stated that he did not admit that no part of the 





claim was barred by limitation and asserted that, in particular, Chakravartti, € J. 


all advances prior to the 6th December, 1944 were barred. 


Defendant No. 2, Asoke, admitted that he had guaranteed 
in writing and stood surety for repàyment by defendant NO. 1 
to the plaintiff of monies to be advanced to him by way of 
overdraft in his current account up to the limit of Rs. 30,000/- 
on and from the 6th December, 1944 with interest ‘thereon. He, 
however, pleaded that the guaranitee given by him stood dis- 
charged ‘by reason of advances made by the plaintiff on the 
basis of the second. promissory note without his knowledge and 
consent. He pleaded further that repayment of amounts alleged 
to have been advanced before the 6th December, 1944, bad never 
been guaranteed by him. Hé pleaded limitation lin the same 
terms as defendant No. 1 and, like defendant No. 1, did not 
deny that demands for payment had been made. 


Seven_issues were framed at the trial, the first as to the 
factuín and the terms of the agreement, the second as to the 
- nature of the account, the third as to the extent of the liability 
of defandant ‘No. 2, the fourth as to the’ alleged variation of 
the contract, the fifth as to the validity of a ‘debit of Rs. 2,000/- 
-on account of financing charges, the sixth as to limitation and 
the seventh a as to the relief to which the plaintiff was entitled. 


Only one witness was venn at the trial on behalf of the 
plaintiff. He was one Sailendra, ‘Kumar Sen, who had been the 
Accountant at the South Calcutta Branch of the Bank at the 
relevant time and who had been serving as a clerk under the 
Official Liquidator since the order for the liquidation of the 
Bank which had-been made on the. gth May, 1950. The de- 
fendants examined no .witness. | 
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D Bachawat, J. who tried the case, Aoma the agreement proved : 


and its terms to be those contained in the writing. of the 6th 


* December, 1944. He, held further that the guarantee was a 
continuing guarantee and not liable to be exhausted by a single 


credit of Rs. 30,000/.. He also held that the pre-existing debt 
of a little over Rs. 18,000/-.(the learned judge put it at 
Rs. 17,000 / -) «did ,not affect the present. claim against the 
guarantor udi as that debt had been wiped out by appro- 
priations but of subsequent payments, which. the plaintif, was 
entitled in law to make and which, it had in fact.made. On the 
fourth issue he held that. while the liability of the guarantor 
was limited. to a loan. of Rs, 30,000/-, further advances made to 


“the, principal debtor could, not have the effect of making the 


guarantee void. He upheld the plea that the claim of financing 


charges was illegal and, the debit of Rs. 2,000/- on that account 


must be eliminated, On the issue, of limitation he pointed out 


. that the | plea, in the. written statement was only, as regards the 


advances made before the 6th December, 1944 and, besides, in 


„the course of the trial no argument had been-addressed to bim 


on the question of limitation at.a]l. Still in view of section 3 


: of the Limitation Act, he considered the issue on his own 
account and held that i in so far as the advances made before the 


6th December, 1944,,and in fact upto the 28th June, 1946, were 
concerned, no question of limitation arose, since those advances 
had been liquidated by appropriations and formed no part of 
the claim, The claim in the suit, was for advances made after 
the, 38th June, 1946 and that claim,, the. learned Judge held, 
was not barred, since within three years from that date, the 
principal debtor bad, on the 8th October, 1948 paid in a cheque 
into his account, with a paying-in-slip signed by him,, which 
constituted. an admission ,of the current, account and: an 
acknowledgment of liability to. pay any balance that might. be 


found due against him and therefore an acknowledgment of. 


liability within the meaning of section 19 of the Limitation . Act. 
In that view, the learned ‘Judge found it. unnecessary to- con- 


sider: whether the. account was :a'; continuous ‘account, leading 


up to a single debt and whether the payment on the 8th October, 
-1948 could. operate as a: part-payment -of' that: debt within the 
meaning of, section 10; of: the ‘Limitation Actor whether thie 
account was a mutual, open and current account: - 


~ 


i 
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uc In the result, he passed a decree;against both the defendants 
for a-sum, of Rs. 17,217/9/6, pies which was the figure arrived 
at on ,a; readjustment of the account after excluding the debit 
of Rs. 2,000/- and.he also awarded future interest and costs. 


The two appeals before us are against that decision. Appeal 
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No. 8 is by me principal OD ano Appéal No: 9 is by the Central Calcutta 


surety. 


~ 
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What, was , really , arid before .us , was ‘the a of the 


Bank Ltd. 





(In Liquidation) 


surety,and no separate argument was presented. on behalf of the Chakravartti, C.J. 


principal debtor. No question was raised as regards the amount 


of;the decree. It appears from a note. recorded. by the learned: 


Judge in the, course of the deposition ,of the ‘plaintiffs witness 


that except as to the debit entry, of: Rs.. 2,000/- on account’ 


of financing charges, the correctness of the entire istatement of 
account, was, admitted by.the defendants. 


1 iub 


" “The! contentions advances. Beto us were: — 


(hace epi os b nb at 


(i). that the: guarantee was not: a, continuing. Guarantee: 


" (ii) that, in‘ any event; the guarantée was invalidated 


“by: the ‘pre-existing “and ` undisclosed -debt of. 
“= Rs. 18,000/- and/or discharged by the subséquént 


^ "^ advance of à further-sum ot Rs: 10,000 /-5' 


AA ad jo Ug. ia. uw 
- (iii): that, the account was not a mutual, open and current 


^ i ass ,,account;. 'u 


- 


1 ba P m uad QOL sf 


- (iv)' that, therefore, the payment on thé’ 8th October, 
^l " 3648, Could not operate as an acknowledgment of 
(0^5 the general balance due on the account or as a 

: e part-payment' towards the same -and:'so the daim 
jb 57 wag BRUM ioi limitation; and "^" 


PE | fer JMO, 


t o (V) that, in ‘any event, an ; Geknbwledement ‘of liability 
Jaca soe IBY the principal debtor or a, part-payment, by him 
, 1, could not keep the claim alive a the surety. 
dt will i be noticed, that, the third point was not, considered 
by.: the learned Judge below and the fourth and the fifth points 
were not raised before, him, at all. Before us, practically the 
whole, of the argument was. concentrated. on the, last three 
point ^| .. e 0 uo s oss ns 
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The first and the second contentions were hardly pressed 
before us. In my view, the learned Judge was clearly right in 
holding that the guarantee in the present case was continuing 


Monotosh K. ‘guarantee. Whether a guarantee is a continuing guarantee or 
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not is question of construction and in cases of ambiguity, “ sur- 
rounding circumstances . . . . . may be looked at to see 
what was the subject-matter which the parties had in their con- 
templation when the guarantee was given and for this purpose 
recourse may be had to parole evidence." (Halsbury, 2nd Edition 
Vol. 16 pp. 71-72 and the cases there cited). In English law, 
a continuing guarantee is one which extends to a series of tran- 
sactions and is not exhausted by, nor confined to, a single credit 
or transaction. The definition contained in section 129 of the 
Indian Contract Act is that a continuing guarantee is "a guarantee 
which extends to a series of transactions." "The guarantee in 
the present case was given for an overdraft in the current 
account, with a stipulation for interest on the daily debit balance 
and monthly rests and therefore it is patent from the “subject 
matter in contemplation" that the guarantee was intended to 


extend to a series of debit transactions in the current BecoU De 


It is true that the language used in the guarantee is “over- 
draft of Rs. 30,000 [- “but the surety has nane given in his 
written statement his understanding of it as “monies to be 
advanced . . . . by way of overdraft in the . . . 

current account to the limit of Rs. 30,000/- on and from, the 
said 6th December, 1944.” He never pleaded that the guarantee 
had been exhausted as soon as a credit balance appeared in 
the current account. It is thus clear that the amount of 
Rs. 30,000/- was not intended or expected to be advanced in a 
single sum, but in a series of amounts and, further, since the 
advances were to be made in the current account which would 
remain current and open for deposits, it is clear that a fluctuat- 
ing debit balance, sometimes swollen by further advances and 
sometimes reduced by deposits, was intended to be covered. 
Again, it was stated by the plaintiffs witness that the surety was 
present at the time the arrangement for an overdraft was made 
and that the understanding was “that the amount of the over- 
draft from time to time would be cleared and thereafter further 
amounts would be advanced." The witness was not cross-.. 
examined on the point. It is again noticeable that while the 
guarantee speaks of the advance having to be adjusted and of 
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payment of interest till such adjustment, the space for the date 
of repayment has been left blank.. The guarantee was thus not 
«of the kind which is limited to a specified sum or to a series of 
advances upto the limit of that sum and which isto cease 
immediately on the repayment thereof. It was a continuing 
guarantee, continuing with the continuance of the account, not 
intended to be limited to a single advance .of Rs. 30,000/-, nor 
intended to be exhausted as soon as the limit of Rs. 30,000 /- 
was first reached or to cease as soon as there was an even or a 
credit balance, but intended to endure so long as the account ran 
and to cover the debit, balance at any time up to the limit of 
Rs. 30,000/. In construing guarantees given to banks the 
ordinary mercantile ' practice cannot be disregarded. It has 
therefore often been emphasised that continuing guarantees 
being the common form, particular care should be taken to use 
appropriate words if it is not inténded to give a continuing 


^ 


guarantee. r TE 


^ 


1 ` 


The learned Judge, in my view, was also right in holding 
that neither the pre-existing debt of Rs. 18,000/- nor the second 
promissory note for Rs. 10,000/- affected- the claim against the 
surety. As regards the first, the: argument before us was not 
based on.concealment and it was not ‘contended ‘that non- 
disclosure, of the prior indebtedness of the principal debtor was 
itself sufficient to ‘invalidate the guarantee. It is well-settled 
that a banker is not bound to volunteer to an intending 
guarantor information as to the state of the, customer's account 
London Generál: Omnibus Co. Ltd. v. Holloway (1); National 
Provincial Bank. of England: v.. Glanusk (2), and that if the 
guarantee' wants to know whether there is already a balance 
against the customer, the duty lies upon him to enquire there 
being no presumption that the account stands clear at the time 
a guarantee is given Kirby v. Marlborough (3), and Seaton v. 
Heath, Seaton v. Burnand (4), (reversed, but not on this point). 
The state of a customer’s account in such a case is thus not a 
' material circumstances’ within the’ meaning of section 143 of 
the Indian Contract Act which has been held to go beyond the 
English authorities and which therefore does not cover cases 


“ (1) [ois] 2 KB. 72 (c.a). (3) (1813) 3 M. & S. 18. 
(2) [1913] 3 K.B. 335 (c.a.) (4) [1890] 1 Q B. 782, 
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where there is no duty fo disclose. What, however, the surety 
contended in the present case was that the guarantee had been 
invalidated by reason of a variation: of the contract because, 
whereas he had only guaranteed: a loan to be grarited after the 
guarantee, he was being made responsible for previous advances. 
That argument to my mind, has been sufficiently answered by . 
the learned Judge who has' pointed out that in fact the surety 
was not.being made to.answer for any pre-existing liability of 
the debtor: “The creditor is entitled in law to appropriate pay- 
ments, received subsequently. to a guarantee, to a’ pre-existing 
debt of which the surety had. no notice or knowledge: Williams 
v. Rawlinson: (1). “ Where at the: date ‘of the guarantee the. 


-debtor , is. already indebted -upon am existing! account to the 


guaranteed creditor and .that' pre-existing debt'is not mentioned 
in the contract of surety, the'creditor may appropriate to such 
debt ‘subsequent payments: made’'by. the ‘debtor, whether the 
surety. knew of such pre-existing debt or not when he became 
bound, and the creditor need not apply them in reduction of the 
guaranteed debt” Halsbury, 2nd Edition, Vol. 16, P. 135. 
Kirby .v., Marlborough (2). In the present'case; the account 
Shows that the subsequent payments had in fact been appro- 
priated to: the pre-existing debt by carrying such: payments to 
the current account in:the ordinary 'course of' business till at 
last that debt was. paid off: and the appropriation is'indicated by 
the striking of a. balance from time: to time. +’ “And if there: is 
nothing: more than a current account: kept by:the creditor, or 
a particular. account kept by: the: creditor and he ‘carries the 
money: to that particular account,:then the court concludes that 
the appropriation has been made." : Deeley v. Lloyds Bank Ltd: 
(3). To: such appropriation the surety cannot object: ‘In Re? 
Sherry, London: and..County: Banking Co. v. Terry (4). 
If therefore: the. appropriation was.rightly made and the effect 
of the appropriation was to wipe out thé pre-existing: debt, what 
is being now claimed: is no part of the pre-existing debt which 
the: surety had not guaranteed. The learned’ Advocate for the 
surety referred .to Illustration (d) of section 133 of the Indian 
Contract Act. I can see.no releváncy of that illustration.. The 
matter. is : Bue. m sections. 59, 60' and 61. The pre- 
ik ng wu d^ a ee Ey 
ET (1825) $ Bing. 71. . (3) (813) 2 M. & S. 18. 
(3) [1913] A.C. 756 (783). l (4) (1884) 25 Ch,D. 692 (C.A) 
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existing debt. was, also a, debt i in the current account and since 
the debtor made ‘payments into that, account; he obviously in; 
tended the payments .to be applied, ,to‘ the reduction of his total 
liability. Tf he indicated no particular made of appropriation, 


4 


the creditor Bank had a discretion: to; appropriate the payments - 


to any. debt it liked and, it,did appropriate them first to’ the 
earlier debt.. Even apart. from, any specific, appropriation in the 
accounts or. in the, plaint, the payments are to be applied to the 
discharge of the debts; in. order ‘of time,'as ini England under 
the rule in  Devaynée: v., Noble, .Clayton's: case. (a)... That being 
$0 and. the amounts which constitute, the- present claim having 
all been: ‘advanced alter the.execution of. the guarantee, it is 
“clear that, the guarantor is not, being made. responsible for any 
past advances. In, those circumstances, the, decision. in! In re: 
Boys, Eede; v. Boys, E X. parte. Hop .Planter's. Company (2), cited 
on behalf of the guarantor, has no, RESI x 


( 4 ii t 4 i 
Ay hog Pa d iare Uu t rf JL MEE “ 


dhe second branch. of the surety argument. der this head 

was that the guarantor had been discharged by, the Bank making 
a further advance of Rs. 10,000 /« to, the principal debtor. . The 
facts are, that on, the. 26th, December, , 1944, -when the. second 
promissory, note was taken, the,account. stood in. debit to the 
extent of Rs. 20,533/- and -the advance of.Rs. 10,000/- next 
made on,the zgth December,.carried the ,debt beyond the 
guaranteed amount only, to the extent of Rs. 533/-... As regards 
the promissory note. itself;, the explanation: given, by' the plain- 
tiffs. witness was. that; since the limit: of the guaranteed. over- 
draft was Rs. 30, 000 /- -but the debt; might exceed that figure 
“from time to time or at any time,” an additional security by 
way ofa 'premissóry note for Ri. Lox 000 Ih had been taken from 
the debtor: - The’ meré acceptance of añ- additional security does 
not discharge the: surety, as the leärńed Judge’ has held and as 
was laid down ` in Tüopehny. v. Yoüng (3), and Wyke v. Rogers 
(4), but ‘apart from that,” to tie extent, the amount of the pro- 


1 @ "e. C! à 


exceeded the guaranteed aniount, dt Was not even an additional 
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Civ. * security in the sense of being a second security for the same 
DE * debt, but further security for a: further debt. The same was 
d its character in so far as it was intended to secure future advances 

Monotosh K. in excess of the guaranteed amount upto the limit of ‘Rs. 10,000 [- 
Chatterjee The rea] question therefore is whether the granting of advances 
ne Calcutta 10 the debtor in excess of the guaranteed amount vacates the 
Bank Ltda., guarantee, in the absence of a ‘condition in restraint of such 

(In Liquidation) advances. It was held'in Parker v. Wise (1), that a plea that the 

.— guarantee was rendered void in such a case was “ill pleaded," 

Chakravartti, C.J. though the surety could not be made liable for : any sum beyond 

“the amount guaranteed and the'same was the decision in Gordon 

-o v. Sarah.Rae (2), and- Laurie v. Scholefield (3..' An Indian de- 
cision in point is Hajée Moosa Sait & Biothers v. P. S. P. Abdul. 
Kareem (4); though it is a-decision of a single Judge. The 
reason behind: these: decisions is plain. Although a surety’ is 
answerable only according to the- proper effect and meaning of 
his engagement and no-further and although any variation will 
give him the right to say that the epneanon is at an end, a pro- 
vision. to the effect that the guarantee is for a debt ‘upto’ or 

_ hot exceeding ^ia certain limit-means only that his-own liability 

will. be limited to the sum named, but does not mean that the 
whole indebtedness of the debtor shall- not exceed that sum. 
` Not exceéding ! or ‘upto’ is therefore not a condition, a breach 
of -which will avoid: the guarantee, because by ranting’ the 
debtor furtheradvances, no term of the guarantee or the original 
contract with- the debtor varied, so long as the surety is: nor 
sought ‘to be made liable for the excess. In the present case, 
the surety is not being sought to be made liable for any amount 
exceeding .the amount guaranteed by him. E Ta 





The remaining ‘three grounds all bear on the question of. 
limitation in different aspects. So far as the principal debtor is? 
concerned, the question, in my view, is concluded by the de- 
cision of the Privy Council in the case of Maniram v. Seth Rup- 
chand (5). In that case it was held that an admission of the 
existence of an open and current. account implied an acknow- 
ledgment of liability to pay the debt ‘due thereunder, if an 
adverse balance was found to exist against the maker of the 
admission and that from such acknowledgment a conditional 

(1) (1817) 6 M. & S. 239; 105 E.R. 1232. . 

(2) (1858) 8 Bl. & Bl. 1065; 120 E.R. 396., (3) (1869) 4 C.P. 622. 

(4) [1937] A.I.R. Mad. $60. (5 (1906) L.R..33 LA. 165. 
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promise to pay could be inferred which would, operate in, English 
law' to save limitation. on proof’ of an adverse balance. Under 
the: Indian law, less was required, because an acknowledgment 
_ of liability was ‘sufficient to satisfy section 19 of the, Indian 
Limitation Act. In that regard, there was no difference between 
án unqualified acknowledgment and an 'acknowledgment quali- 
fied by a condition which was ‘fulfilled and accordingly an ad-: 
mission of the'existence of an open and current account, -which 


invólved : an acknowledgment of liability. to pay the debt due 
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thereunder, if a debt existed, was sufficient acknowledgment to Chakravartt:, C.]. 


start à fresh period of limitation under | ‘section 19, of the Limi- 
tation Act fór a suit to récoyer "the balance due, „under the 
account, provided, . [D course, the. other requirements of- the 
section' were: satisfied. In the case before, the Privy, Council, the 
admission ` was contained i in a petition. presented. to a court and 
it was a direct admission. But it is no less direct or conclusive 
when it takes the form, as in the present, case, of, a payment made 
to the creditor with a paying: -in-slip, containing, instructions to 
credit the sumi to the account., Whether: Or not. the account in 
the present case. was a mutual, open and .currént account, it 
was certainly an open'and current account and if it was, the 
. paying of the cheque with the paying-in- slip on the 8th October, 
1948, must be held, under the authority of. the, decision, of the 
; Privy Council, ‘to have been an admission of the existence. of an 
account and an acknowledgment of liability, for any balance that 
might be found due thereunder. „The amount sued: for has 
been found due, for the correctness of thes statement of accounts ` 
is admitted. The ‘advances which. "make, up | the amount were 
all made after the 'a8th June, 1946, the date. of. the. last, credit 
balance, “which was within “three "years from. the ‘8th October, 
1948, and therefore even i df the advances ATE taken. individually 
as constituting" a series of ‘separate loans, “the ackhowledgment. 
“was made before the expiry of the period, of limitation for a suit, 
in Tespect of each of the advances. In that state of the facts, 
it is not necessary’ | to ‘consider ‘whether i in, the, case, of , a current, 
account with à ‘banker on. which, overdrafts have been drawn, 
each oné of t] e advances' ‘gives Tise, to a separate « cause of action 
or Whether there i is only a single cause of action for, the general 
balance. The distinction, however, is. ‘material from another 
point of view, because, under section 19, the acknowledgment 
must be an acknowledgment of liability in. respect, 0f the right 
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to which the suit relates and therefore if there are separate 
rights of suit in respect of the several advances, it will be a ques- 


tion’ to. which of the rights ‘the acknowledgment of liability, in- 


ferred from the admission of a current account, is to be referred. 
The question, however, has been laid at rest by the decision of 
the Privy Council. Their Lordships were not unmindful of 
the distinction, for they observed that the controversy in the case 
before them was whether the debt due to Motiram was “a 
simple debt or a series of debts,” and yet they held the acknow- 
ledgment of liability for the balance due on the account, if any, 
inferrible from the' admission of the account, to be sufficient 
acknowledgrérit to start a fresh period of limitation for the 
whole claim. Thé same rule must apply in the present case. 


-The ‘only other condition which remains to be considered is 


whether thé acknowledgment was made in writing signed by the 
person against whom the right is claimed. The payingin-slip . 
was signed by Monotosh. That being so and the acknowledg- 
ment having been made on the 8th October, 1948, the suit 
brought'on the 20th' November, 1950, ‘was not barred as against 
the ‘principal debtor, whether Article 57 or Article 59 applies 
and even if Article 85 does riot. l | 

'' "The learned Judge dealt only with the case of the principal 
debtor and was able to dispose of the question of limitation by 
relying on the: decision' of Lort-Williams, J. in Bengal National 
Bank Ltd: v. Jatindra Nath Mazumdar (1), which had applied the 


decision of the Privy Council in Maniram v. Seth Rupchand (2). 


He proceeded ori acknowledgment only and did not deal with the 
question of part-payment. That question is attended with 
great‘ difficulty, because it is interJinked with the question as 
to whether there is only one debt constituted from time to time 
by tlie excess of the total debits over the total credits. The dis- 
tinction is material where part-payment is relied on for the 
purposes of'section 20 of the Limitation Act, because the pay- 
ment, whether of interest or of'a part of the principal, must be a 
payment towards the particular debt in respect of which limita- 
tion is sought to be saved. ‘If there are several debts, the first 
problem to solve is'to which of the debts it is to be appropriated 


(1) (1928) LL R. 65 Calc. 556; 33 C.W.N. 412. 
(2) (1906) L.R. 33 LA. 165. ` es 
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and even if it be appropriated to the earliest in time, a fresh eCIVIL. 
period of limitation will: be available only in respéct of that ' E 
debt,- provided the payment was made before the expiry of the "1952. 
peřiod of limitation, but not in respect of any other debt or in *Monotosh R 
respect of the general balance at the date of the payment. In  Chatterjec 
England, it appears to have been held in the solitary case of ks 
Pas Banking Co. Ltd. v. Yates (1); that each advance was a Mies oo 
separate debt, but that case, after having given great trouble and (In FER 
having never been approved of, though not expressly dissented — 
from, has at last been side-tracked by the invention of a doctrine Chakravartt:, C.J. 
that where the nature of the transaction 'or thé language used 
by the parties suggests that a demand for payment shall be made, 
no cause of action shall arise' till after a demand and the old 
rule that money payable on demand shall be payable without 
demand and that time shall begin to run forthwith Norton v. 
Ellem (2), being subject to*modification. to that extent, a demand 
is required in the case of action by a Bank for the recovery of 
advances made to a customer in his current account, since in 
such a case the debit balance requires to be ascertained. In 
other words, since in such a case there is no debt which is self- 
evident and known but it requires to be' seen whether the total 
result of. the debits and credits is to give rise to a debt, the 
nature of the transaction is such as to imply a condition that the 
result shall'be worked out and-if a ‘debt: is found due, a demand 
for payment shall be made, before a cause of' action can arise. 
A doctrine of that kind was laid down in the case of Hartland 
v. Jukes & others (3), which was a case of an action against a 
surety, but the principle laid down appears to apply to the 
principal debtor as well; and in the'case of Rouse v. Bradford 
Banking Co. (4), Lord Herschell, at page 596 of the report, 
points out the serious consequences that would follow if a Bank 
was to be entitled to sue for an overdraft immediately after 
granting it. It will be noticed that if time does not begin to 
run till a demand is made, it 1s: not of much: importance for 
purposes of: limitation whether there is one or several debts, 
because the Bank may combine all the advances in one demand. 
In India, however, there is great difficulty in applying the 
doctrine of demand, because there is no special Article in the 
(1) [1898] 2 Q.B. 460. iu. 
(3) (1837) 2 Mee. & W. 401; 40 R.R. 646. "m 
(9 (1863) | H. & C. 667; 158 ER, 1054. (4) [1894] A.C. 586, 
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-Limitation Act for an action by a Bank against a customer for 
monies advanced and the general Articles, 57 and 59, both pres- 
cribe the starting point of limitation as " when the loah 15 
made.” An attempt however can be made to solve the difficulty 
by not avoiding but facing the question of one or several debts. 
In the case of Kedar Nath Milia v. Dinabandhu ‘Saha 1), one 
of the questions to be considered was whether a cheque paid 
to a creditor, between whom. an the payor there was an account 
consisting of items;of timber sold and payments made from time 
to time, could operate as part-payment under section. 20 of the 
Limitation Act so as.to save limitation for the whole claim, the 
payment having been made towards the principal due. It was 
held. by Jenkins, C:J.:and :Woodroffe, J. that the payment was 
a good-part-payment under section 20, because there was no 
separate cause of action in respect of each item of credit, but 
only one claim.., In so holding, their Lordships applied the 
following principle which had been laid down. in Bonsey v. 
Wordsworth ,(2), in respect of tradesmen's bills. “ Where ‘a 
tradesnran has a bill against.a party for any amount in which 
the items are so connected together that it appears that the deal- 
ing is not intended to terminate with one contract, but to be 
continuous, so that one item, if not paid, shall be united: with 
another and form one continuous demand, the whole together 
forms but one cause.of action and cannot be divided." The 
same case was relied on, in Hiralal Motichand v. Ganpat Lahanú 
(3), where it was held that items of debit in a running account 
did not constitute “two or more distinct subjects” within the 
meaning: of section 17 of the Court, Fees Act, but formed in all 
only one cause of action and therefore court-fee was payable not 
separately on' each; item, but on the aggregate amount. On 
behalf of the surety, reference was made to the decision in 
Abdul, Aziz v. Munna. Lal (4), which was also a case of a suit on 
a tradesman’s account and where it was held that for each item, 
time would, run separately from its date. The learned Judges 
appear ,to have. proceeded on the literal text’of Article 52 of 
the Limitation Act without considering the effect of there being 
a continuous course of dealings and the intention, if any, that 
outstanding items shall go on being amalgamated. 


(1) (1915) LL.R. 42 Calc. 1043. (3) (1931) ,LL.R. 46 Bom 143, 
(3) (1856) 18 C.B. 325. (4) (1981) 19 ALJ 555, 
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_ Speaking for myself, lcan see,no reason why the :principle 


Vt, 


of Bonsey v. Wordsworth (1), should not apply atileastito the 
case of.a arent account, carrying with it ap arrangement for 
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2n overdraft, t. d is true that; all the; principles laid down by” Monotosh K. 


English ` [ud from. time | to time. cannot be fitted into.the frame- 
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work of the Indian ‘Limitation Act, ‘particularly in^ view oft 
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price of , 80045 | sold, and; delivered, the, Starting, point: for; 


is, in the. absence , ‘of a fixed „period, of; ;credit, the date sof: the 
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delivery of the goods, but., the decision n. Kedar. Nath, Mitra v. Chaluawa tti, C.J. 


HE, 


Dinabandhu Saha (3) çan; be explained, jon the ground. that; 


~ pntg 


there, goods o of th F same kind, Viz.,,, pieces, of: timber, were, sup: 


[UI 
plied from, time to time | under, a standing ‘arrangement „and 


NEW tity L“ 


therefore, the date of the delivery, of the, goods wastthe date of' 
the last süpply | when delivery was completed. the several supplies 
combining, with one another, 80,.a$ -to, form, in: effect, but one 
transaction, , The. case of a current account, , with: an, arrange; 
ment for, an, overdraft, is clearer, . The dealing, is,intended:to be 
continuous and each i item of advances, if not paid, is according 
to pe ordinary, banking. practice, to be united, with, another. 
l Besides, where there is a standing arrangement, for ;an: overdratt 

upto a particular limit, there, is really. but, one .loan yand each 
advance within, the limit is not a, separate-loan, but) an ‘instal, 
ment of the, total amount agreed to,be lent. ,When,atithe same 
time thie current. account, remains open aand both ,the advances 
and, the deposits are carried, in the same, account,.as;in the 
present. case and t the deposits are appropriated from, time to time 
to the reduction of the debt,. it is clear that, the several tran: 
sactions "are bug, the several steps in, the carrying. out of, a single, 
main transaction which is calculated to lead to but, one result, of 
debit ,Or credit, „The, diversity lies; only i in. the. e; process of.carry- 
ing ¢ out the. transaction, but the; unity, ofthe, transaction. is, funda; 
mental, although it, is continuous and, has, ike, all,.loan,tran- 
sactions, an, as aspect, tof, duelity in, that there. are, adyances, and 
payments. , The singleness., of, the, loan, appears even , more 
om, the fact. that, there i a provision for interest, and 


utin ^5 A hie 
clearly fn 
monthly, rests, so that the successive; advances, are. added, to; one, 
another and, the interest accruing onthe debit balance.,of. each; 
month is, added to the „principal, if not,.paid, and thew two 


together become a, consolidated new principal, In myoopinion, 
(1) (1856) 18 C.B. gan. (3) (1915) LL.R. i420 Calc. 1043. 
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Civi, * it is clear, that the balance due on "such | an account at d time 
° is a single debt. 
ae If there was a-single debt outstanding on the 8th October, 
Monotosh K. * 1948, there is little ‘difficulty in holding that the putting in of 
Chatterjee  the’cheque on -that date ‘operated as a payment towards that 
is debt -under section' 20-0f^ the Limitation Act. Such payment 
Central Calcutta : , 

Bank Ltd, ust be payment of interest "as such ' or part-payment of the 
.(In Liquidation) principal in:fact, even if not "as such." In my opinion, the 
payment in the present case was both. On the 1st October, 
Chakravartti, C.J. 1948, “the: principal due had become Rs. 17,222-14 as. with 

interest upto the goth September added. It stood at the same 
figure on the 8th October, when the interest which had accrued 
since the.:15t of. the month was about Rs. 31/-. "Then on that 
‘date the debtor paid a sum -of Rs. 100/-, he may be presumed 
to have paid the interest due and paid the balance, left after 
such payment, towards the principal. It was held by the Privy 
- Council in the case of Rama Shah v. Lal Chand (1), that the 
intention of the debtor may appear from the circumstances of 
the case and that the character of the payment as intended to 
go towards interest or towards the principal need not appear in 
writing or at the time of the payment. In the case of Hingu - 
Miah v. Heramba Chandra Chakrabarti (2), where there were 
several debts, the intention of the debtor to pay the amount , 
paid by him as interest towards the interest on all the debts- 
. was inferred from the state of the accounts. Besides, it appears 
in the present case that a balance was next struck on the goth 
October, 1948 and that balance, which included a sum of 
Rs. 116-; as. as interest, was shown as reduced by Rs. 100/- 
which means that the same had been appropriated towards 
interest. According to the plaintiff's witness, the debtor had 
been given a Pass Book in which the transactions were entered. 
In the case of National Bank of Upper India Ltd. v. Bansidhar 
(3), the Bank appropriated an amount paid by the debtor to the 
interest due on several accounts and informed the debtor of 
such appropriation upon which he entered’ the same in his 
books and if was held by the Privy Council that there had been 
payment of interest, as such, for all the debts. On the same 
principle it may be said that there was a payment of interest 
as such in the present case. In any event, payment of a part 
(1) (1940) L.R. 67 I.A. 160. - (3) (1910) 13 G.L.J. 189. 
(3 (1929) L.R. 57 LA. 1. 
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of the principal i 1$- not, required to,be payment as such: Rama * Ovi. 
Shah v. Lal Chand i). In. my, opinion, the casesof Ram Prasad ° 
v Binàek Shuhui (2),, on, which -the, appellants relied, cannot, Pid 
be ‘held | to be good, law. after, the, decision of thé- Privy Council Monotosh K. 
Whether the amount of Rs. 100/-,be.taken as appropriated.on Chatterjee 
the 8th October, ' 1948 When, lt, was, paid .or-on the:3oth October, É 
Cental Calcutta 
1948 when the next balance. was struck, there was a: part-payment Bank Ltd 
of the principal in, either case, by,a part of. the amount'in the (I Liquidation) 
first and by the whole, in, the second, if the ,appropriation:' be ESE 
taken as made after, the interest for October: had been ‘added. to -Chiakava ta, C J. 
the principal. In my .opinion;.4s against the principal. debtor, 
limitation was saved by payment as, well; of, interest.as such and 
of a ‘part, of the principal or, in-any,event, by; a :part-payment of 
the principal. , As already stated, the claim is for:advances: made 
aftér the 28th June, 1946 and the payment made'on the-8th 
October, 1948 which is referable to.the.whole debt was, even 
leaving aside ; prior, payments, “before the expiration: of, the 
period, prescribed.” _by Article 57) OF 69, id one or:other:of theni 
applied, as contendéd, ee ee ee eee aes 
The, next, question, is: Whether or account of the'deposit. of 
the 8th October, :1948, limitation: was: saved as against. the surety. 
te 
In: my opinion. it was not, either'by acknowledgment of. liability 
or ' by; payment and if,the, case against'thé surety were!to.rest on 
saving, of limitation by the deposit,, its would be bound. to fail. 
I ought, to make it clear. that what, I ami considering at -the pre- 
sent moment is 'the general question'of the; effect of an.acknow- 
 ledgment or.payment by the principal debtor. on a.claim against 
the, surety, apart from what provisions or principles. of limitation 
apply to.a;claim against the surety in;a' case of the present kind. 
: The, case, of 'an.acknowledgment òf liability appears-to me 
to be: plain... Section. 19, of the Limitation: Act. ‘requires,’ that 
there, must: .be-ans acknowledgment" of, liability in«respect. of the 
“right “made in. writing; signed by, -the'“party: against whom 
such . Fight - is, claimed *h and , Explanation‘, IL':to' then section 
provides, that. the ,, signature may: be of :a «person! duly. 
authordised : in’ that :behalf....In relation to a claim against, 
the the surety, an acknowledgment by «the "principal. debtor 
is obviously not an acnowledgment by the party against whom 
the right is claimed.;, Nor is, thereyany. implied agericy iff the 
principal , debtor, , because .there.;is.,nothing. in'.the’ relation 
Q)' (1940) L.R. 67 LA. 160. (2) (1988) I.L R..55 All. 633. 
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of principal -and: surety itself which "makes payment by the 
principal: a. payment by or onbélialf'of the'sutety. “The only 


, case. in which an acknowledgment ‘made’ by the principal debtor 


can give a'frésh"period'of limitation as against the surety is a 
case: where ‘the surety authorised the principal to make the 
acknowledgment. Even lin “such d: case ‘it may perhaps be said 
that. the right claimed ‘against a surety is not the same ag the 
right claimed: against the principal arid: therefore the’ section. ` 
will be, satisfied only if thie surety’ authorises the principal to 


Chakravartti, C.J. make an . acknowledgment of not His own, but the surety's, 


liability’; and:'the: principal. makes “such an acknowledgment. 
However, for-‘the: purposes of: the present! case it is enough to 
point out.that there is no evidence that the ‘surety at all author- 
ised the :priricipal to make the payment and sign the paying in 
slip. iL. 31g oq d D d ono | b. e edt ' l 

The:case of ‘a part-payment by the: principal debtor’ ‘came 
to be directly. considered by this Court in the case of Brojendra 
Kishore Roy Choudhury v. Hindusthan Co-Operative Insurance 
Society Ltd: .(1), where it was held: by ‘Sanderson C.J. and 
Mookherjee J. that even if interést was paid by the principal 
‘debtor. with the knowledge and consent of the surety, such pay- 
ment would not start a fresh period of limitation against the latter, 
unless the payment was proved to have been made on his behalf. 
The reason given was that the debt of the principal debtor and 
that of the surety were' two distinct'debts and, therefore, since the 
saving of limitation under section 30 by payment of interest 
-could only be in respect of the debt on which the interest was 
paid, such payment of interest by the principal debtor could 
not extend the remedy in respect of the sürety's debt. That 
reason met the argument that the words of section 20, viz., “a 
fresh period of limitation shall be computed" were perfectly 
general and, accordingly, once a payment was made by a “ person 
liable to pay the debt,” limitation’ would be saved as against 
all.. The view taken in the majority of the reported decision 
is the samé as that in the Calcutta case which: was an Appeal 
from the Original Side. - ' | | 

But the decision was disapproved in Ranjit Ray v. Kaviraj 
Kishori Mohan Gupta (z),-by Lort Williams J., although the 

(1) (1916-17) 21 C.W.N 482. (3) (1940) 44 C.W.N. 985. 
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learnéd''Ju üdge was "silting singly a and he held ‘that a | payment 


dace 


of ‘princi ipal or interest | ‘By either the. principal , or the. surety, 
would": create a "fresh period of limitation in respect of the 


“tonimon' debt às 'agáinst both.” The learned. Judge was sitting 


on the Original Side and Was ‘clearly bound . to, follow the de- 
cision’ “of tlie Appeal Court. IE he found ‘himself. unable; to 
accept it, the | utmost ‘he could do was, to make a reférence under 
Chapter V, Rule’ 2 of the: ‘Original Side Rules, ‘but it is greatly 


Choris 


to ‘be ‘Pegretted that instead’ of following, even, that procedure, 


0] NA AU 


he' took "ü pon“ himself" the, ‘responsibility’ o of, goin g against, the 
detision "o£ the appellate , court... However. that .may be, the 
learned Tu e Da sed’ ‘the view „taken by im. him, mainly on- four, 
English ONG In re Frisby-Allison v. Frisby Eo In TE Powers; 
Lindsell V. "Phillips" (3), Coope ` v. Cresswell’ (3) and Lewin v. 
Wi The fast two cases- "Were ‘cited in Gopal Daji v. 
Gopal. Bin Sonce (5), but Jenkins, (on ee dismissed them with 
the ‘short’ comment i lat they were based. on special provisions 
of English statates which had no place i in India. „The opinion 
of Cotton LJ. in, the ‘second case, furnished , the basis, for the 
view taken i in Brojéndra Kishoré Roy, Chowdhury : V. ‘Hindusthan 
Co- Operative’ ‘Insurance’ Sociely Ltd. (6), but Lort-Williams J. 
obsérved that that was ‘not a ‘complete, statement of the position 
in, Taw. „ With great fespect,. it appears | to me that the state- 
ment of daw’ given by the learned Judge. himself i is open to the 
same criticism that he offered, on the earlier case. . Cotton Ls 
was one of the’ Judges i in both In re Frisby (1) and In re Powers 
(2), which might put one on enquiry as to. how. his obser. 
vations in tlie látter case ‘Could stand alongside the decision in 
both.. The explanation ‘of the cases relied on by Lort-Williams 
]- ‘is that the first, the second and the fourth of them related to 
suits for monies charged c on land to which section 8 of the Real 
Property Amendment Act of 1874 applied, but section 14 of the 
Mercantile Law Amendment Act of 1856 did, not and the third 
case, which. ‘turned on section 5 of the Limitation Act of 1623, 
expressed more or less i in the same terms as section 8 of the Act 


of 1874, was actually reversed i in appeal, on the identical point— 


a) (1889). L.R. 43 Ch D. 106. EMT (1886) 11 ALC. 639. " 
E (88s) LR. $0 Ch.D. doi: (5) (1908) LL.R. 38 Bom. 248. 
- (s) (1866) L.R. 3 Eq. 106. (6) (1916-17) $1 C.W.N. 482. 
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Crvir. sce Coope v. Cresswell (1) Section 14 of the Mercantile Law 
." Amendment Act corresponds to section 21(3) of the Indian 
1953. eLimitation Act except that ít includes the further term ‘CO; 


Monotosh K. debtors’ and is limited to part-payment. Section 8 of the Real 

Chatterjee Property Amendment Act of 1874 combines in one section the 

We provisions of sections 19 and go of the Indian Limitation Act 
Central Calcutta 

Bank Lid, 22d while applying to suits for monies charged on land or rent 

(In Liquidation) Or legacies, is not subject to the exception contained in section 

14 of the Mercantile Law Amendment Act. I am leaving aside 

Chalnavartti, C.J. the case ‘of acknowledgmént to which another Act, the Statute 

Dos of Frauds Améndmerit Act, "1838, commonly called, Lord 

Tenterden’s Act, applies in the case of suits for certain types 

of debts. As regards part- payment, section 14 of the Mercantile 

Law Amendment Act applies to actions for simple contract, debts 

i.e. debts under contracts not under seal and to those for speciali- 

tieş ié. debts under contracts under seal and the effect is that, 

in’ the case of such debts, of several co-contractors Or, co-debtors 

or executors or administrators of a contractor, one, is not charge- 

able by reason only of payment of any interest or principal by 

any other’ or others. But this provision did not affect section 

40 of the Real Property Amendment Act, 1833 which has since 

been replaced by section 8 of an Act of the same name of 1874. 

The result therefore is “that in. the case of suits for monies 

charged on land or rent or. ‘legacies to which ‘section 8 of the 

Real Property Amendment Act, 1874 applies, but section 14 of 

the Mercantile Law Atniéndment.Act, 1856 does not, the former 

- section, which is a combination of sections 19 and 20 of the 

Indian Limitation Act, has full play and its effect is not qualified 

bv any proviso ‘such as iS, contained In section 14 of the English 

Act of 1856 and: section 21(2) of the Indian Act (see Halsbury, 

end Edition, Vol. 20, pp 626, 629,,653, note (S) and 667, note 

(G) where the very cases relied on by Lort- Williams J., are cited). 

With great respect,, Lort- -Williams, J., seems to, have overlooked 

the distinction between actions for different’ types of debts, and 

based his conclusion on decisions in actions to which no excep- 

tion of the nature of section 21(2) of the Indian Act apolied. 

In regard to the case of Coope v. Cresswell (2), the learned 

Judge seems to, have been strangely misled. That also was a 

“case to which section M of the Mercantile paw Amendment Act 





(1) (1866) L.R. 3 Ch. 112. (2) (1866) L.R. 2 Eq. 106 


VoL. 9 HIGH COURT. _ 30 


did not apply but on the very construction of section 5 of the e Civi. 
Limitation Act on which the case turned and which was in all pp 
material respects thé same'as section 8 of the Act of 1874, | na 
Kindersley V.C., on whose opinion the learned Judge relies,e Monotosh K. 
was reversed on appeal by Chelmsford L.C. The learned Judge Chatterjee 
confined himself to the report in Coope v. Cresswell (1), but Y: 
overlooked Coope v. Cresswell (2) ain contains the Fais e 
Bank Ltd. 
of the appellate court. EE (In Liquidation) 





In Bradford Old Bank Ltd. v. Sutcliffe (3),, which was a Chakravartti, C J. 
case of an action to which section 14 of the Mercantile Law - 
Amendment Act applied, it was held by the Court of Appeal that 
a payment of interest by the principal debtors could not save 
limitation against the surety. Pickford L.J., merely referred to 
the section, but Scrutton L.J. appears to have regarded the 
Principals and the surety as-co-debtors. The English section 
contains two expressions, 'co-contractors' and, 'co-debtors , 
whereas the Indian section contains only the expression ' joint 
‘contractors.’ Lort-Williams J., did refer to section 21(2), but 
disposed of it by saying that a surety was not a joint contractor . 
with the principal and was therefore outside the section. 
Assuming he is. the' fact that a person is excluded from section 
21(2) does not involve that he is included in section 20 and in 
order that the latter section may be successfully pleaded, it must 
be established that the person who made tbe payment relied on. 
satisfies its terms.  Lort-Williams J., observed that where there 
was a principal debtor as also a surety, it was not that there 
were two debts. but there were two contracts in regard to the 
same debt. Assuming that even that is so. the language of 
section 20 which is “ paid—bv the person liable to pav the 
debt or by his agent duly authorised in this. behalf" has stil! 
to be reckoned with. It is clear that even if the principal and 
the surety be both persons liable: to “the debt.” it cannot be 
said, when the payment was made by the principal but the 
section is pleaded against the surety, that " the person liable to 
pav the debt" made the payment. Dealing with section 5 of 
the Statute of Limitations where the language is “by the partv 
' liable—or-his agent.” Chelmsford L.C., observed in the case of 
Coope v. Cresswell (1) that the words of the section were 


Q) (1866) L.R. 2 Eq 106. (2) (1866) L.R. 2 Ch. 112. 
(3) [1918] 2 K:B. 833. | 
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appropriate only to the case of a single obligor but were ill- 
adapted to'a case’ of several obligors and he procécded to ‘hold 
that there was IO good reason to construe’ the section ‘: as dE it 
read “by the party’ or ' parties: liable’ or any ‘of ' ‘them or his or 
*her' or “their. agent?" The: literal" meaning of! thé section, "he 
added, 'was'a sensible meaning for it was proper to look ‘onli 

to: the’ acts of the party whose liability. Was sought? to Be èn- 
forced.': In. my' opiniói; ‘those considerations” ‘apply “to the 


' construction of section 20 and limitation cannot be saved ünder 


the section as against a surety by a payment made by the prin- 
cipal. The observation in Halsbury, Vol.’ 20, P. 653, note (q) 


ays 1 


. that Coope v.'CGreswell (1) is no longer regarded ' as good law 


relates; only to the’ distiriction ‘made 'in “that case between 
acknowledgment ang Ta payment: but does not affect the” pre 
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I may add that it is ‘pérhdps' not: possible tO staté"it ‘as ‘a 
universal’ proposition’ that à surety can never be a joint COn- 
tractor. ‘Contracts -óf guarantee take various foris. - Principal 
and surety may join in the'same deed and even" covenant jointly 
and at'the'same.tinie severally" to pay thé debt; as ‘in In TE 
Brown's Estate! Brown v: Brown (2). ‘Or thé surety may guar- 
antee repayment of the loan ‘separately, either by an endorsement 
on the:principal deed or by a'sepárate deed or writing. But since 
the definition of a contract of guararitee' in the Indian Act 'is 
that it is a promise to discharge ‘the liability of a third’ person 
in case of: his default; it ‘is perhaps | more accurate to’ say ‘that the 
surety's contract is a distinct, contract and’ fiot a joint contract 
by him and the principal. ‘In ary event, in'the' present’ case, 
the surety did not'join in the debtor's contract to repay the 
loan but merely guaranteed: its repayment on his own account. 
Besides, 'if the surety is not à'joint contractor, ' the difficulty of 
regarding him as à “person liable to pay ‘the debt "i In "the' 
same sénse as the ‘principal debtor iticreases rather than decreases. 
because although; in tase the débtor defaults, he has to Pay the 
same"amount that ‘the debtor’ was “liable to pay, tit ‘is “not ’ the 
same debt that'he pays but a' debt ‘of his owh arising out of 'a 
liability created by his own contract. In 'that sense, "there" are 
PME two debts. - ‘But apart" from these’ , refinements, it‘ is’ 
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(1) (866) L.R."2'Eq -106. (2) +[1893]'2 Ch isis 
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sufficient to say, as was said by Mookerjee J., in Brojendra 
Kishore Roy Chowdhury v. Hindusthan Co-Operative Insurance 


pociely Ltd. (1), that if a surety is’a joint ‘contractor, he comes . 


under the express exception .contained . in section 21(2) and if 
it,is not a payment. by the principal ‘not made under his 
authority does not. bring him within ‘section 20, as it was not a 
payment by him or an agent authorised by him. . Indeed if the 
Legislature considered it ‘proper to make: payment by one in- 
effective against others in the case of even joint contractors and 
partners, it is hardly reasonable to: think that it intended : to 
make payment by the principal effective: against the surety. 
The fact that the provision regarding a. fresh period of limita- 
tion’ is expressed in section 20 in general terms does not, in my 
view, indicate that the section intends to extend limitation 
against any person other than the ‘person who actually made 
the payment, except where such payment can.be regarded as 


payment by the person against whom the section is sought to be 
applied. ^ 5 4 | MEE. | ! 


z 
. I have so far dealt with the argument as advanced on behalf 
of the ‘Appellants, viz., that as against the principal debtor, the 
Article applicable is either Article 57 or Article 59, that time 
bépan to run in his favour in respect of each advance as soon as 
such advance was made, that it began to run.against the surety 
at the same time and that limitation was not saved as against 
either the principal debtor or the surety by the deposit of the 
8th October, 1948. I have already disposed. of the case of the 
principal debtor by holding that even on the footing that Article 
57 or 59 applies to his case and the cause of action in respect of 
each advance arose at its date, no part of the claim is barred 
„as against him because of the deposit of the 8th October, 1948, 
but in the case of the surety 1 have held that if there was any 
question of limitation .being saved as against him, it was not 
saved by the deposit. The further argument addressed to us on 
behalf of the surety makes it necessary to examine the assump- 
tions made in the case of the principal debtor and see what the 
true position is. | E o, " d 
It was contended on behalf of the surety. that if the deposit 
was of no use to the plaintiff Bank so far as he. was concerned, 
the claim was barred as against him except as regards advances 
() (1910-17) 21 C.W.N. 483. ua dis 
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made within three years:of the suit. The argument was ‘based 
on the theory, also put forward: in. the case of the principal 


. debtor, that each. of the: advances constituted a separate loan. 


Monotosh K. "The reasoning was that it was'the repayment of: those, separate- 


Chatterjee 
y. 
Cential Calcutta 
"Bank Ltd. 
(In Liquidation) 


 Chakravartti, C.J 
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the excess of the total debits:over the:total:credits m there- 


loans which the surety: had guaranteed' and, consequently, ‘even 
as against him, each.loan furnished a separate ‘cause of action, so 
that. he. would be liable.only for such of the debts as were not 
barred and not.for.any general balance outstanding at the date 
of the suit. The question whether'one loan was advanced ‘to 


«the principal debtor'or several :and- the question whether: the 


surety guaranteed repayment of a: single: or ‘several loans'are 
obviously inter-connected. ‘I have found it unnecessary to"con- 
sider the question: of one or.several loans in the case ofthe 
principal debtor, except incidentally in connection’ with: the 
question. of part-payment, because I‘have found a valid acknow- 
ledgment of.liability::by him and because all the: advances 
claimed, in: the suit were madé within three years:Íror' the date 
ot the acknowledgment. But the question is one of importance 
in the case of the surety against whom no acknowledgment Or 
payment . of interest Or principal is available. The onte non 
of the surety has. certainly the Support of the decision in Pary's 
Banking Go. Ltd. v. Yates (1 1), where Rigby, LJ: Observed that 
the effect. of a continuing. guarantee was only to extend the 
guarantee beyond. the first ` sum advanced to sums subsequently 
advanced so long as the guarantee continued and not to operate 
as a continuing promise to pay the amount which might from 
time to time be due from the débtor, if not paid. It was thus 
held that the guarantee 1 was of a distributive ‘character, attaching 
separately. to, each advance made Lo the debtor. In the case’ of 

Wright v. New ‘Zealand Farmer s Co- Operative Association of 
Canterbury Ltd. (2), an, exceptionally strong Board of the Judicial 
Committee had occasion to consider Parr $ Case (i) i but their Lord- 
ships. preferred, not to express any opinion e on ihe correctness ‘of 
the view taken therein. “In the case before. thém, the guarantee 
was continuing guarantee which was to apply " Lo the balance 
that is now or may at any time hereafter be owing * “ahd they 
held that what had been guaranteed was the repayment of every 
debit: balance that might 'be constituted ‘from ‘time to time by 


t 
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(1) [1868] 2 Q.B. 46o. (3) [1939] ^ C. 439- 
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fore for purposes, of limitation, the material date was.the,date ^ , CIVI. 
when, the balance syed for had been,constituted and not the "ma 
date on, which any individual, debit, had been; incurred. . In? pu 
Para? S case (1) there was a current account, with an arrangement Monotosh K. 
for an overdraft and she guarantee: was. for.‘ due payment and Chatterjee 
satisfaction of all; moneys and, liabilities that may have been or. ês Me 
may from time, to, time be Owing to or incurred, by you in account : n d 
with the guaranteed, party," subject, to a; limit of £1,000, together (In Liquidation) 
with interest, thereon, "That, undertaking,.,the Judicial . Com: : — 
mittee.say in: Wright's case, (3) contained in.terms,no guarantee.of Chakravartti, C.J. 
EE balance existing from time.to,time,.a view hardly 
arranted; by,.the language, used, but ithey «also „point out that 
even the. “last debit. in the, account was beyond the period of: 
limitation, though. there had,been subsequent credits within the 
period. , In my.opinion: iti is. impossible to.excape the conclusion 
that Parr’s case (1), does construe.a continuing guarantee as dis- 
tributive and not attaching,to the general balance at any given 
point of time. But .the,decision, in that case appears to. have 
been based on a construction of the :guarantee rather. than on 
the, view. that the several advances made to the, debtor. were 
separate loans, though, the same, appears to be implied. ‘There 
is,, however, one distinction, which appears :to be imaterial. and: 
which, is that, in, that case,,the arrangement. with, the debtor 
was ‘not for,an overdraft, up to the. limit of a-specific.sum but a 
general arrangment so, that it, can be«said,ithat- what were ad- 
vanced to the debtor. from time. to time, were .not instalments . 
of a single larger sum which, had been. agreed to between the 
Bank and the customer, and the repayment of which had been 
guaranteed, ‘but separate loans of an occasional character which 
had, been. guaranteed upto the specific Jimit. Be that as it may, 
Parr s case (1) has neyer Teceived any, approval a and it has been 
pointed out with good, reason, that its, effect is to defeat the 
whole intention and utility of. a continuing guarantee which is 
to extend a real working credit to the principal debtor. “There 
-could be. no. right. of action against the guarantor, unless there 
“was, also. one, against ‘the principal: debtor and thé guarantee 
would be meaningless if the, creditor. could demand. and enforce 
repayment’ ó óf every overdraft within, twenty- four, hours or. less 


(1) [1898] 2 QB. 460, - sl opu 
(3) [1939] A.C. 439-0: >, z TIE. 
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from thé' time it was granted "—Paget's Law of Banking Fifth 

edition, p. 442: see also Rouse v. Bradford Banking Co. Ltd. (1X 
per Lord. Herchell. A more workable view has been taken in 
other cases, particularly Hartland v. Jukes & ors. (2), In re: 

J. Brown’s Estate: Brown v. Brown (3), and Bradford Old Bank 
Ltd. v. Sutcliffe (4). The principle . emerging from these cases is . 
that whether a guarantee is'continuing guarantee or not is a 


“question of construction, but if it is a continuing guarantee, the 


effect ‘is not to secure the amounts advanced on the different 
occasions separately, but to ‘secure the floating ‘balance which 
may bé due from time to time and it is the date ‘of the accrual 
of that balance which is relevant for purposes of limitation, when 
it is sued for. Į would prefer to follow that view which appears 
to me to be the better view.and more widely held. In parti- 
cular, it appears to me for reasons I have already stated in 
connection with the question of part-payment, that when there 
is an arrangement for an overdraft in a current account upto a 
specified limit and several advances, not exceeding that limit in 
their totality, less the credits, are made, such advances are not 
each a separate loan but are component parts of a single loan; 
and it appears to me to follow that when a guarantee is given in 
respect of'such an overdraft, it is a continuing guarantee, cover- 
ing the running and fluctuating account and securing the general 
debit balance at any time subject, however, to the limit specified. 
I am therefore unable to accept the argument that, in the present 
case, limitation is to be computed as against the surety i 
from the date of each of the advances sued for. 


While the surety wanted to retard the starting point of limi- 
tation, the Bank wanted to advance it. It was contended that in 
the case of a continuing guarantee given in respect of loans 
granted in a running account, time did not begin to run against 
the surety till a demand was made. ‘Particularly was that the 
position so it was said, in cases where the surety promised to pay 
on demand. That proposition has the support of English 
cases, though this also has often been regarded as a question of 
construction. Thus, in Hartland v. Jukes (2) where there 
was a Promissory note executed jointly by the principal and the 
surety in favour of a Bank and there was also a memorandum 


G) [1894] A.C. 586 (596). 
(2) (1863) 1 H. & C. 668; 158 E.R. 1052. - 


(3) [1893] 2 Ch. goo. (4) [1918] 2 K.B. 833. 


VoL. g1] HIGH COURT. 


` stating that it was a collateral security, for the banking account, 
it was held in an action against the executors of the surety that 
the" promissory note and the memorandum were to be read to- 
gether and that although in the case of a simple bond, payable 
on demand, time would run from its date, under the note and 
the memorandum, the mere existence of a debt, unaccompanied 
by any claim by the Bank, would not have the effect of making 
the statute run. In re: J. Brown’s Estate: Brown v. Brown 
(1), it was held that in the case of a present debt or a promise 
to pay on demand, no demand was necessary and limitation 
would start at once from the making of the note, but in the 
case of a covenant or promise to pay a collateral debt, such 
as a covenant by a surety, a demand had to be made before an 
action could be brought. So it was held in Bradford Old Bank 
Ltd. v. Sutcliffe (2) in an action against the surety that the 
provision “on demand” in a collateral promise to pay some 
one else's debt was a real provision and not a mere matter of 
words and therefore a demand was necessary in such a case to 
give a start to limitation. The principle laid down in these cases 
appears to be grounded in good sense, particularly in the case of 
a running account with constant debits and credits where it is 
necessary to ascertain whether a debit balance has really arisen. 
But there must be a term in the surety's contract providing for 
a demand, whether express or implied, or there must be “ cir- 
cumstances rendering a demand upon the surety a legal obliga- 
tion" per Nasim Ali J. in Kumar Krishna Milter v. The 
Karanani Industrial Bank Ltd. (Appéal from Original Decree 
No. 51 of 1941: Derbyshire C.J. and Nasim Ali J. decided on 
the 6th January, 1942, unreported). The doctrine of demand 
can easily be fitted into the English law, because, under the Act 
-of 1623, time runs from the date when the cause of action arises. 
So far as the Indian Limitation Act is concerned, suits upon con- 
tracts of guarantee are not specifically provided for, but the 
Article applicable must be either Article 65 or Article 115 
though there is some conflict of opinion as to which of them 
applies. The relevant starting point under Article 65 is “when 
the contingency happens " and that under Article 115 is “ when 
the contract is broken." Where a demand on the surety can be 


(12) [18gg] s Ch. goo. . (2) [1918] 2 KB 833. 
(1) (1863) 1 H. & C. 667; 158 E.R. 1053. i 
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insisted: on, it is not difficult to adjust it to Article 65 or Article 
115, because the contingéncy which is the starting point under the 


former:-would be thé making of the demand, whereas, under the ` 
latter, ‘the contract would be broken when, evén after a demand, f 


the surety'did'not pay the debt." ‘But, às I have already pointed | 


a 


Out a ‘provision for'a demand’ or à duty to make it must exist. 


There is no such provision in tlie present case, as ‘the surety did,, 
` | L 


not stipulate for a demand. So was there no such provision in 
Brojendra Kishore Ghowdhury v. Hindusthan Co-Operative In- 
surance Society Ltd. (1) where it was held that the starting poi t 
of limitation under either Article 65 or Article 115 was the date o£ 
the principal’s default and nothing was said about a demand, 
apparently because on the facts of the case, the question did not 
call for'decision. 'The general proposition laid down in English 
cases that a promise by a surety to pay the original debt is a 
collateral promise, creating a collateral debt, in regard to which 
no cause of action arises till a demand is made, was not accepted 
or acted upon either in Brojendra Kishore Chowdhury’s case (1) 
or'the unreported case, above cited: On the facts of the present 
case Tam of opinion that after a ‘cause of action has otherwise 
arisen against the surety, the commencement of the running of 
time-was not further postponed till the making of a demand. : 


But-when did time commence to run? A contract of guarantee 
is, under the definition contained in the Indian Contract Act, 
“a contract to perform the promise, or to discharge the liability, 
of'a third person in case of his default." The surety's obligation 
to pay would therefore arise immediately on a default occuring 
on the part of the principal debtor. If Article 65 applies to a 
suit upon a contract of guarantee, such default would be the 
contingency contemplated by the Article, on the happening of 


“which time would begin to run, in cases where there is no ques- 


tion of a demand. “If Article 115 applies, the date of the 
breach’ of the contract contemplated by the Article would also 
be the'date of the Principal debtor's default, because such de: 
fault would immediately give rise to the surety's obligation’ to 
pay and if he does not pay, there would be a breach of contract. 
It is therefore necessary to ascertain when a default occurs in 
such a case on the part of the principal debtor. 


- 


(1) (1916-317) 21 C.W.N. 483. M 


Vor. g1.] .. HIGH COURT.. «u: 

Th the unreported, decision cited above, it was. held that in 
the case of a continuing guarantee, in respect of a. cash credit 
loan account, the. date of, the principal. 'debtors default was the 
date. on which, the balance due was ascertained...."That was the 
date, " observed Derbyshire, C.J. “on. which, the, company, the 
principal debtor, oe ee clearly made a default under 
its contract. with the bank. „The sum payable by the guarantors 


“under the terms, of the ‘guarantee, was. sat, that. time, qualified." 
Nasim Ali J- though | he made a reference. to the surety's default 
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upon a. ‘demand by the; creditor, also, observed. that limitation Chahravarth, C.J. 


could not, begin to run, against the. creditor before the.-date 
when the ultimate balance. was ascertained and both the learned 
Judges held. that the suit, having been -brought against the ‘surety 
within, three, years: from , that date,; was not time-barred. Apply- 
ing that principle to the present case, the date of default would 
be ‘the goth October, 1948, when the balance upon ‘the tran- 
sactions was,struck, the subsequent entries in the account, being 
only items, , of interest. , Those subsequent items present no 
‘difficulty, for. they accrued , within three. years of the. suit and 
even in, Pary's;cage.(1) a decree for similar.items: was passed. 
On the basis, that the debtor’s default:,occurred .on the goth 
, October, 1948,.the suit, brought,on the .2oth ,November, 1950, 
„iş clearly not barred as, against the surety, although the deposit 
of the th October, 1948, cannot .operate against. him, either..as 
an acknowledgment or as a payment of interest or, principal. 


wal tn! the’ casé Of the’ principal debtor, I have ‘found it un- 
necessary to"consider when in fact time began to run, in his 
favour, ‘because the deposit of the'8th October, 1948 was sufficient 
"to save lini ditation, even if time began to'run in respect ‘of each 
advance on the date the ddvance' was made. a may point out, 
however ‘that if’ a défaùlt ‘occurred on ‘his part on the day the 
bálance'due ‘was ‘ascertained and if it"i$' Article ` 57 Or 59 which 
i applies to a suit against him, the starting point of' limitation in 
"hi$ ‘favour’ would not be the date of his default, but anóther date, 
‘the date ""wheir the nioney was lent.” While pointing out ‘that 
the debt under a combined current and overdraft account would 
-always be a single sum constituted by the debit balance of the 
day; when such a balance arose, I have’ already: pointed out the 
amen yd that' concept 'to the 'starting pou ' of 
' (3) *(1898]: 2; Q.B.. 460, Urea a ee ! 
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limitation under Articles 57 and 59. But if one or other of . 
those Articles has to be applied, because there is no-other appro- 
priate. Article, unless the account can be said to be an open,- 
current and mutual account and if they are applied by holding 
that the several loans are but instalments of a single larger loan 
so that “money is lent" when the last advance within the 
stipulated limit is made, the starting point of limitation would 
still not be the date when the balance is ascertained. If Articles 
57 and 59 state the starting point of limitation as the date of the 
loan:on the footing that even on that date there ig an obligation 
to repay and therefore a default, there would seem to be a con- 
flict between the concept underlying the Articles and the date 
of default, as indicated in the unreported case, or to put the matter 
in another way. there would be one date of default for a suit 
against the principal debtor and another date for a suit against 
the surety. ^I think the answer is that obligation to pay is one 
thing but default in paying is another and that Articles 57 and 
59 put the starting point of limitation at the accrual of the 
obligation, while default i.e failure to pay arises ‘subsequently. 
I concede that the explanation is not.very satisfactory but the 
difficulty arises out of the absence of any wholly appropriate 
Article and cannot be avoided altogether. For the purposes 
of the present case, J am content to rest the decision regarding 
the principal debtor on the deposit and that regarding the surety 
on the unreported case. l 1 


But there is a firmer ground on which the suit must be held 
to be not barred as against'either defendant. It was contended 
on behalf of the Respondent Bank that the account of the prin- 
cipal debtor was a mutual, open and current. account and since 
the last admitted item was in the year 1948 and the suit had 
been brought in 1950, no question of limitation could possibly 
arise in view of the conclusion I have already arrived at, it is 
really not necessary to consider the question, but as it was 
argued at great length and as it bears on limitation, I shall 
briefly indicate my views. In my opinion, the contention of.the 
Bank is correct. : 


“The importance of the account being a mutual, open and 
current account is that if it was of that character, a suit for the 
balance due on it would be within time under Article 85 of the 


i 


VoL. gi) sc. IA HIGH COURT. 9 o: 


Limijation Act, if brought within three, years from the close ‘of 
the year. in which the,last item. admitted.or: proved was! entered: 
in the account. ;. The; item of the 8th October, 1948, 1s admitted 
and consequently:.if Article 85 applies, .there: is no question of 
limitation in the;cage.,; The effect of Article. 85! as:explained by 
Rankin, C.J, in his; illluminating judgment in T'he;Tea Financing 
Syndicate, v. Chandra, Kamal Bezbouxah- (1)iis?to. exempt the 
plaintiff in a suit for the balance,.due;,on a,mutual open and 
current account from the operation of the principle that limita- 
tion runs ‘against.each item; from its-date and to provide that 
if the last item.-is within time, it-will.draw the previous items 
after it, however: old they. may be, although there, has been no 
acknowledgment sufficient to comply, with the conditions of ‘sec- 
tion. 19. , In other, words, it substitutes'for the kind of acknow- 
ledgment specified in section.19 an acknowledgment furnished 
by. the conduct of (the .parties,, each..time there is a transaction, 
and when there is such an acknowledgment, it authorises a claim 
for the genera) balance due on -the account instead of a separate 
claim for each individual item in favour. of the plaintiff. An 
acknowledgment arises from, conduct, because, when there is.àn 
open.and unliquidated account between two parties, credit is 
given on either:side on the faith .of such an.account that is to 
say, on.the basis that, under. the unsettled account,,the other 
party has a:claim, against the party who gives credit.’ Therefore 
every new transaction implies acknowledgment of the prior exist 
ing debt and each item ,on one side is at once ‘a part-payment 
of a claim on the other side, an admission of the other party's 
right to an account and a promise to pay-any. balance that may 
be still due [per Lord Kenyon Catling v..Skoulding .(2)]. 


If Article 85, is to apply, the account must be a mutual, open 
and current account and there must have been reciprocal de- 
mands between the parties. If that condition’ is satisfied, time 
for a suit for the balance due will, as ‘already stated, run from 
the close’ of the year in which the last item admitted or proved 
was entered'in the account. ‘It has been'Heéld iri céitain cases 
that the last payment made by him, apparently on: the ground 
that since the basis of the rule is acknowledgment; an acknow- 
ledgment by the defendant can be inferred only from an act 


' 1 ' 1 2m. L, S r t gt 1 1 
done by him and not from any act done by the other party. ~The 


() (i950) 34 C W.N. 1175. 
(2 (1795) 6 Term. Rep 189; for ER. 504. 
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- correctness of.that view has been: doubted, on grourids which 


appear:to mé to involve a confusion between ‘the requirements 
of columns 1 and.s$ of the Article but ‘siriée the last item in 
the presént case is in fact an item on the defendant's side and the 


* - 
plaintiff.íis not claiming any advance made by it thereafter, it 1s 


not necessary to decide which is the correct view." The primary 
requirements of the, Article are a kanaka, open : and curtent 
account and reciprocal demands. : i 
i I” rs ERN z » us i 
' Ar open account is one which has not been closed, whether 
by settlement or otherwise, and which is open for further tran- 


sactions. A current account'is an account which is running. 


A mutual account is an account in which theré are two parallel 
sets ‘of dealings by which each party gives credit to the other 
and which therefore give each party a right tó án account against 
the other.on the basis of his own ‘dealings and which carry an 
understanding, express or implied, that the items on one side 
will be set off against those on the other and both sets of items 
being brought into account, a balance will be produced. But, 
" there must be transactions on each side, creating independent 
obligations on the other, and not merely transactions which 
create obligations on the one side, those on the other being 
merely complete or partial discharges of such obligations (Per 
Holloway, A.C.J. in Hirada Basappa v. Gadigi Muddappa (1). 
In other words. payments on one side must not be merely re- 
payments of a'debt due to the other side but payments in the 
course of independent transactions, intended to create credits 
against the other party, so that those credits, when brought into 
account and set off against credits on the other side, will either 
reduce the debt or wipe it off or produce a favourable balance. 
The dealings must be such as to enable each party to say to the 
other that he has an account against him which means 
not that he has credit balance but that he has a 


number of credits in- the course of a running series 


of transactions which, gives him a right to an account. 
The transactions being ‘of that nature, there will generally be a 
shifting balance between the parties, sometimes in favour of the 
one and sometimes in favour of the other, but the absence of a 
shifting balance cannot be conclusive, because it may well be 
that although the transactions are independent, the credits on 


(1) (1871) 6 Mad. H.C.R 142. 


1 ^» HIGH COURT. > L: 


- 


VoL. g1.) 


one side can never catch, up. those, on the other,:‘but are always 
behind. The requirement. that there;must be reciprocal de- 
mands does not mean that actual.demands for payment must 
have been made, but only: that there must be. reciprocal claims 
arising out; of Hig KIPEC credits on the two sides. 
id d 

These inc ples in my view, are well-established and the 

problem in each case is only to apply them to the special facts 


T 


and come'to the proper-conclusion. Applying tlie principles to 


the present case, I am of opinion that the accourit was a mutual, 
open and current account.. It was quite.clearly open and 
running between the 25th July, 1944 and the 8th October, 
1948: the Bank was making advances from time to time and the 
principal debtor was making deposits. Credits on both sides 
were going into.the same account. The advances' made by the 
Bank were undoubtedly loans. 'The deposits. made by the prin- 
cipal debtor in the current account were also loans, in respect of 
which the Bank was a debtor, as was finally decided in Foley v. 
Hill (1), see also Joachimson v. Swiss Bank Corporation (2). 
‘There was no. separate loan account in respect of the advances 
made by the Bank, as was the case in Bradford Old Bank Ltd. v. 
Sutcliff (3), but. those advances were made in the current 
account and the deposits were being set off against the advances 
and a balance, was being struck from time to time. The account 
did not become a. mere cash credit loan account but continued 
to be, on the principal debtors side, a current account in which 
he was making deposits, exceeding at least on two occasions the 
advances received. That it remained: a current account and did 
not become a mere loan account, is also shown by the fact that 
cheques. drawn on other Banks in the principal debtor’s favour 
were being deposited in it and the Respondent Bank was collect- 
ing their amounts and crediting them in the account as the 
debtors's banker. The entries in favour of defendant No. 1 were 
thus not entries of mere repayment but entries of deposit in the 
current account, intended: to create credit in his favour. These 
facts, in my view, make it clear. that the Bank had a- loan 
account against defendant No. 1 in thé course of which it was 
making.advances. and giving credit and so had defendant No. 1 
a loan account against the Bank in the. course of which. he was 
making deposits which were loans in law: and in fact intended 
(1) (1848) 2 H. L. Cases 28. (3).: [1918] 2 K.B. 833. 
(2 [1921] 3 K.B. 110 (127). - 
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to create, credits, so that there was-a dual contractual relation- 
ship, ,creating independent obligations: on-'each side, and the 
credits on,.one side’ were intended to be applied and itr fact 
applied to the reduction of. the credits on the other, as is shown 
by the account. itself which is admitted and also by the fact that 
defendant No. 1 was given a Pass Book in which the necessary 
entries were- made from: time to time. Had these been two 
separate. accounts, a current account and a loan account, as in 
Bradford Old' Bank Ltd. v. Sutcliffe (1), sums paid by the 
customer into the current account could not have been 'applied 
by the Bank to the discharge of the loan account without the 
special consent of the customer, as pointed out by all the Lord 
Justices in.that case; but, in.the present case, there was a'com- 
bined account. - It was not, however, a mere loan account. It 
was nol as if on the overdraft arrangement being made and a 
guarantee obtained:a debit entry of Rs. 30,000 was made in the 
account and subsequent deposits all went to the satisfaction of that 
debit, nor as if a credit entry of the same amount was made in 
the current account and that credit was exhausted by subsequent 
withdrawals. The passage quoted from Wood on Limitations 
in Uma Shankar Prasad v. Bank of Bihar Ltd. (2), which says 
that-where'a depositer borrows money from a bank by means ol 
overdrafts and occasionally deposits money which is applied to 
those overdrafts, there is no mutual account obviously contem- 
plates a case where after the commencement of overdrawals, 
there are only repayments and seems also to overlook, in the 


. case of the deposits, their legal character of loans. "There is also 


nothing to show that the writer had in mind a case wheré the 
current account was kept alive as such an account, receiving 
credits which at times exceeded the withdrawals and operated 
for the collection of cheques drawn in the depositor's favour. 
It is true that in the present case, the depositor was in credit 
only on two occasions, but so long as the nature of the account 
is that of a mutual, open and current account the frequency or 
scarcity of credits is, in my view, immaterial. Nor, I think, is 
there any meaning in saying that an account ceases to be mutual 
when one of the parties begins to be always in debit. It is also 
true that there was not merely an overdraft arrangement, but also 


(1) [rg18] 3 K B. 8323. 
(2) [1942] AIR Pat. 301. 


4 


. 
1 
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a» prorhissory. noté: andua: guarantee;"but: the fact the dealings 


are so; arranged. asto afford security tooné party“ör the other 
does, not :take au case: out' of. Article-85:* Thel Tea-Finincihge- 
Syndicate Líd:v: Chandra Kamal Bézboürah (i) Intmy'opinion, Monotosh K. 


the corabined account in the present case was a-mutual/ open and 


current account up to. the last. . If so; the suit was’ plainly not 


= Mi + 1 
barredi c nm go? aot. ONE as Sy tana dte ue 
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‘A. large'number. of decisions ‘were cited'at the Bar;'but I do 
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behalf of-the Respondént Bank, R:N: Kapur v; The Fravancore 
Nation : and Quiton; Bank (2) and Mansa’ Ram:v.. Hiralal Sanon 
(8); are exactly. in’ point and: were; in my opinion rightly decided. 
The account in none of the other cases was exactly of the same 
character as that in the present case, and some of them were not 
cases of:accounts'with'a Bank at all. “Some relate to mortgage 
suits and the question was discussed only‘in connection with the 
unsécured part of the.claim. Among cases.decided by other 
High Courts, the surety relied on''Gopal Rai v. Harchand Ram 
Anant Ram (4), Uma Sankar Prasad 'v.-Bank ‘of BihariLtd. (5), 
and Basanta: Kumar Mitra v. Chota Nagpur Banking:Corporation 
Ltd. (6). The Respondent Bank relied on Fyzabad Bank Ltd. 
v. Ramdayal Marwari (7), and the Madras and the Allahabad 
decisions already referred to. Of cases decided by this Court, 
the Bank relied on T'he Tea Financing Syndicate Ltd. v. Chandra 
Kamal Bezbourah (1); -which -has already been: mentioned, 
The surety relied on Ram Parshad v.'Harbans Singh (8), and 
Hajee Syud Mahomed v. Mussamat. Ashrufoonnissa: (9). Of 
those the first is not a case with an account with a Bank and the 
conclusion appears to have been influenced to-a'.large extent by 
the observation of Turner, V.C. in Phillips v. Phillips (10), that 
in ordef to be riutual account, each: party must have “ received 
and paid on the others accounts.” ‘That observation, as pointed 
out by Rankin, C.J. in the Tea Financing Syndicate case (1), was 
made in quite a different context ‘and the type of account con- 
templated by it is not the only type within Article 85. The 
(1) (1930) 34 C.W.N. 1175: (1189); I.L.R. 56 Calc. 649. 


(2) (1946) LL.R. Mad. 325. (3) (1940) I.L R. All. 147. 
(4) [1923] A.LR. Pat. 364. (5) [1942] A.LR. Pat. 201. 
(6) (1947) LL.R. 26 Pat. 231. ` (7) [1924] A.LR. Pat. 107. 
(8) (1907) 6 C.L.J. 158. (9) (1880) LL.R. 5, Cale. 759. 


(10) (1852) 9 Hare 471. 
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second case cited was a case of an account with a private banker. 
Some of the observations contained in the judgment are no 


.longer.regarded as correct and besides that, on a construction 


of the dealings, the custómer. was held to have had. no account 
against the banker, the case really decides nothing, because 
while saying at one place that the account was never a mutual. 


open and current account, the learned Judges yet compute limi- 


tation alternatively from the date of the last credit balance and 
that of the last deposit, but not from the dates of the individual 
items of credit in claim. It should be borne in mind that the 
Limitation Act then in force was Act IX of 1871, Article 87 
of which corresponded to Article 85 of the present Act, with 
this difference that starting point of limitation was the date of 
the last item and not the end of the year in which tbe last 
admitted or proved item was. entered in the accounts. The last 
deposit in the case was in fact the last item in the account and 
since limitation. was computed from that date as well, it would 
appear that in fact the account was treated, alternatively at least 
as a mutual, open ànd current account [See observations on the . 
case in Fyzabad Bank Ltd. v. Ramdayal Marwari (1). In my 
opinion; there is nothing in the case relied on by the surety 
which can rightly induce one to hold that the account in the 


present case was not mutual, open and current account. 


For the reasons’ given above, the appeals fail. They are 
accordingly dismissed with costs, but there will be one set of 
costs of the hearing against the two appellants in the two appeals, 
each being liable for one-half . Certified for two counsel. 





S. R. Das Cupta, J.:—1 agree. 


T. P. Mitra, M. K. Roy Chowdhury & Co.: Solicitors for 


the’ Appellants. | 


à ^ 


T. C. Dutta: Solicitor for the Respondents. 


S K R.C. ` - Appeals dismissed with costs. 


(i) [1924] A.LR. Pat. 107 (109). i 
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Ua: + 4+ Before Mr. Justice P. B. Mukharji. 


OFFICIAL TRUSTEE OF WEST BENGAL 
v. 


MANMATHA NATH SADHU KHAN.* 


Limitation Act—Article 167—Cron Procedure Code, Order 21 Rule 97—Fresh 
writ for possession under Order 21 Rule 35 of the. Civil Procedure Code 
—Obstruction or resistance. 


The décree-holder has the'right to take out fresh writ for possession 
and every resistance or ‘obstruction to such writ gives a fresh period of 
limitation from the time of that particular resistance or obstruction. 


e Án application under Order 21 Rule 97 of the Civil Procedure Code is 
not barred under Article 167 of the Limitation Act if made within go days 
from the particular resistance or obstruction complained of in such appli- 
cation and the fact that there was a previous objection or resistance to a 
previous writ for possession by the same person or in the same capacity is 
immaterial 


M 


Application by the Official Trustee of West Bengal for an 
enquiry and investigation regarding resistance and obstruction 
offered by three persons when the appucini ‘wanted the Sheriff 
to execute his decree for possession. 

The material facts will appear from the judgment. 

B. C. Dutt for the Applicant. 

P. N. De for the Respondents. - 


The judgment of the Court was as follows: — 





P. B. Mukhar]ji, Ja :—In this application the Official Trustee 
of West Bengal asks for an enquiry and investigation regarding 
resistance and obstruction offered by (1) Abdul Sukkur Moham- 

` mad Osman Khan, (3) Akhtar Hossain Khan, (3) Abdul Jalil 
when the applicant wanted the Sheriff to execute his decree for 
possession of premises No., 17, 17/1 and 17/1/1, Kashi Nath 


* Application in connection with Original Side Suit No. 496 of 1946. 


June, r5. 
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Civit. —— Mallick Lane, Calcutta:* The applicatiòñ is made under @rder 
Su 21 Rule 97 of the Civil Procedure Code. The respondents have 
AT appeared and used ‘their affidavits. in opposition to this appli- 


Official Trustee cation. R 
- of West, Bengal* l n fer a punc deo Edu Gc. LS 
v. 
Manmatha Nath Pica : ee $us EVA. l 
Sadhu Khan. Before discussing the, points of opposition, it will be neces- 
"— sary to state briefly the material and relevant facts. 
P. B. | is 
Mukharji, J. 


. This suit was instituted by the Official Trustee on the 15th 
March, 1946 against the defendant for the recovery of possession 
of the said premises which had been let out to the defendant 
whose tenancy. was later determined by notice to quit. The 
defendant contested that suit. But after some proceedings a 
decree for ejectment was made on the 18th December, 1946 in 
favour of the plaintiff Official Trustee. By that decree the 
defendant was-ordered and directed to deliver quiet possession 
of the said premises to the Official Trustee. An appeal was 
preferred by the defendant and during the pendency of the 
appeal the:defendant applied and obtained stay of execution of 
the decree for possession The defendant also gave an under- 
taking to the Court of Appeal to deliver vacant possession, if the 
appeal went against him, so that the Official Trustee would not 
have to adopt execution proceedings. The appeal was dismissed 
with costs on the 8th April 1948. In spite of the dismissal of 
the appeal, and inspite of that undertaking, the defendant, how- 
ever, failed to vacate the premises and give delivery of possession 

_to the Official Trustee. It is alleged in the petition that the 
defendant avoided proceedings in contempt for breach of his 
undertaking: by residing outside the jurisdiction of this Court 
The Official Trustee thereafter started execution proceedings 
early in July, 1949 when the defendant made another application 
making the case that he was not liable to be ejected because he 

" was a ticca tenant under the Calcutta Ticca Tenancy Act. 

Thereafter an issue was directed to, be tried as to whether the 
defendant was a ticca tenant or not. That proceeding also went 
against the defendant, and by an order of Banerjee J. dated the 
2nd February, 1950 the defendant's application to be declared 
a ticca tenant was dismissed with costs. | 


persist although more- than 6 years have elapsed since the filing 
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.. Then started the-stage of execution and:the difficulties still «aviL 


of the suit. The Official Trustee obtained an order directing 
the Sheriff to put him into possession. ‘When the Sheriff went @fhcial Trustee 
to give delivery of possession, he was resisted by some.individuals of West Bengal 
and: he reported on the 5th July, 1950 about „such , resistance. M 

The Sheriff's report of the 5th. July,.1950 which is annexed to es eee 
the petition of the Official Trustee filed .in.thisiCourt,on the * uo E 
7th September, 1950,discloses the following, facts as will appear P. B. 
from the relevant extract which I am quoting from the Askha, J. 
report: — 


a 
Qo? toa ot 1 - 1 1 ¢ 





“The defendant was not present but his representatives 
were there: Besides the defendant there were other. sub- 
tenants coming through him, viz., (1) Sri Ramdeo Burman 
carrying on business, with empty oil drums, (3) A. 5. M. 
Akhtar Khan alias Akhtar H. Khan carrying on business in 
wooden goods, such as, planks, boxes etc. (3) Sri Jaisukhlal 
Doshi carrying on business as photographers, (4) Sheik Rajia 
carrying on business.as musical suppliers, and (5) Sheik 
Asgar carrying on business in lorries. ‘The above five sub- 

. tenants stated that.they pay rents to the defendants and 
some of them produced rent receipts and they stated that 
they were not bound by this ordér and they were not made 
parties to the suit and they refused to make over possession 
to the plaintiff or the Sheriff and, therefore, resisted the 
Sheriff from doing so." | 


| "T d 


Upon this the Official Trustee made a similar application 
as the present one for investigation into the resistance and 
obstruction complained, of by the Sheriff in his. report of the 
sth July, 1950. This previous application of the Official Trustee 
met with bad fate on the ground of limitation. Sinha |. on the 
13th December, 1950 dismissed the application with costs on the 
ground that the application’ was barred ‘by limitation under 
Article 167 of the Limitation Act because resistance’ being offered 


6n the 5th July, ig50 and the application not having been made 


" i = 1 1 ror pif °F Fae n 1 (1 e ed Am 1 DC 
before the 6th, September, 1o50, which was more than 30 days 
MB e XE ow het uoa at 14 i [^ Petar Te ; vut E Pao a7 4 5 
trom the resistance.. . i i 
x E : eqodd 
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Civi Then on.or'about the 17th May, 1951 the Official Trustee ` 
made an application for:execution of the said decree asking that 
we the: Shed should. make ort VAAN possessioh to him: and 

Official Truste obtained a fresh writ of possession for that purpose under Order 

of West Bengal 21 Rule gs. NT his is the origin of the present application. The 

Ts Sheriff again went to deliver possession upon this fresh writ of 
Manmatha Nath : è ; ; 
Sadhu Khan. POssession obtained by the Official Trustee, but he was again 
KA obstructed. The report of the Sheriff dated the roth August, 
P. B. 1951 appearing as Annexure ‘A’ to the petition of the Official 
Mukhary, J. Trustee in this application statés:— 





“On my arriving at the site I met one Jonab Abdul 
Sukkur Mohammad Osman Khan being a tenant of Jonab 
Akhtar Hossain Khan—pays rent up to March 1951 at 
Rs. 180/- per month—also one Jonab' Abdul Jalil, tenant 
of Sri R. D. Burman, pays rent up to June 1951 at Rs. 100/- 
per month. "The abovementioned occupants resíst the 
Sheriff or any one else from taking possession as they are 
not bound by the order which is not against them." 


Upon this resistance the Official Trustee has again made the 
present application for enquiry and investigation into the 
resistance or obstruction offered. This application tbis time 
has been made within time in the sense that the resistance was 
offered on the 10th August, 1951 and the application was made 
on the 4th September, 1951. Notice to the three respondents 
mentioned in the Sheriff's report requiring them under Order 21 
Rule 97 to appear in person before the Judge in chambers to 
answer the complaint was issued under date the 4th September, 


1951. 


In pursuance of that notice the respondents have appeared. 
Two affidavits have been filed —one by Abdul Sukkur describing 
himself to be a partner of the firm of Abdul Sukkur Mohammed 
Osman, and the other by Abdul Jalil. The points made in their 
affidavits in opposition may be briefly summarised. The first 
contention raised is that this applicatjon is also barred by limi- 
tation. This contention is based on the allegation of fact that 
(1) Abdul Sukkur and Mohammad Osman, the two partners of 
the firm of Abdul Sukkur Mohammad Osman, resisted possession 
on the 5th Julv. 1950 when the Sheriff's Officer went to execute 
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‘the: decree and such ‘resistance that: has: now; been :made:on: the 

10th August, 195r is:by: them: in thé:same character as before, 
and (2) Abdul Talilalso resisted possession ini the same. character 
on. the: previous occasion onthe. 5th ‘July, 1950. . Itris the case 
of Abdul Sukkur.and Mohammad. Osman. and: Abdul. Jalil that 
they are not claiming title through the defendant at all but 
through one Gunendra Nath. Sadhukhan who is said ito be their 
landlord’s landlord. ‘Fhe-immediate landlord. of Abdul -Sukkur 
Mohammad Osman is.saidito be :AktarrKhan and thé immediate 
landlord of Abdul Jalil is said to-be Ramdeo Burman. Rent 
receipts granted by Aktar and Ramdeo as well as by Gunendra 
Nath Sadhukhan appear in the annexure to those affidavits in 
opposition. Both these-respondents make ia: further: point in 
their affidavits.that this application was dismissed foridefault on 
the 13th March ‘1952 bý Sarkar: f; but was subsequently restored 
by him.- According to the point taken: in their. affidavits it is 
said that such restoration was without jurisdiction and, ‘there- 
fore, this application. should be treated. as having, been dismissed. 
The fact, ‘however is this that this application. was adjourned 
by: the learned Master till the 29th April, 1952 and notwith- 
standing-such: adjournment the matter was mentioned ex parte 
on behalf of these resisters’ before. Sarkar J.. who was not. in- 
formed of such adjournment and therefore, Sarkar. J. was in- 
duced to make the order for dismissal. When the matter was 
brought to his notice, Sarkar. J. was.pleased to restore the appli- 
cation and set aside: the ex parte order of dismmal for default. 
"As no appeal was preferred from the order of restoration of 
Sarkar J. I hold: that: the. respondents are concluded on this 
point and they cannot contend: that such restoration was with- 
out jurisdiction and void and; therefore, not binding on them. 
I will, therefore, proceed-on the basis that such restoration by 
Sarkar J. was good, valid, and binding on the respondents. ` 


' Mr. P. Nj De who appeared for the respondents, marshalled 
his attack’ upon this application mainly, if riot wholly, on the 
ground of limitation.- His argument is that this obstruction or 
resistance on the 10th August 1951.s a continuation of the old 
resistance or obstruction on the sth July 1950. The present 
application should be regarded as barred by limitation under 
Article '167 of thé Limitation Act as tit is made on the 4th 
September 1951‘ and ‘the limitation should: be' regarded as 


a 
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Civi running from .the:5th July:1950, being the date of old. obstruc- ` 
tion.. He relied.on the observations'in the recent Full Bench 
decision. ofthe Bombay High Court in .Muliund Bapu Jadhav 
Official Truste v. Taru Saku Pawar’ (1) :Besumont C.J. who delivered , the 
of West Bengal leading judgmeht' in that case reeves at page 459: — 





Ld 
1953. 


e PUE e ies Tox "d P wo 4 
Manmatha Nath - u 
Sadhu Khan. I think that iti in fact the obit rüction: 1S m the same 
EN = person and in: the same:character, the mere fact that the 
P. B. ' ‘decree-holder is applyirig .under a. fresh : warrant of 
MAUR ATID. p ‘Possession. would ‘not make ihe- obstrüction a fresh obstruc- 


tion." be Uwe cS kp dud w- ui , i^o 
P Zr | ; | 
Murphy, J. ‘agreed ‘with po abena done of thé learned 
Chief: Justice-but did not deliver a separate judgment. Broom- 
field, J.'another member of the Bombay Full Bench in that case, 
delivered' a | short d Le a. at Page 460 of that report: — 


i H 4 14 


^^ ""Iagree sith the sinet Chief Justice i in o holdte that 
the question must depend on whether the obstruction now 
offered is an obstruction by a différent person. or an obstruc- 
e ‘tion by the same person in different circumstances, that is, 
‘oa fresh obstruction or whether it is merely a continuance of 
the same obstruction.” ; | X E 


- 1 


i ' t p' 

' The Bombar Full Bench. in that case dissented boi the 
view taken in Kesri Narain: v. Abul Hasan (2), Shotu Nath 
Mukherjee V. Obhoy Nandan^Roy (3), and another; Bombay 
decision iri Vinaykra: V. Amrit v.. Deb Rati Govind (4). . The 
Bombay ‘Full Bench agreéd with: the view taken by the Patna 
Full Bench -.in' Raghu Nandan Prosad Misra v. Ram. Charan 
Mondál (5); and by the Madras. decision in. Muttia, v. Appas- 
wami (6). ` EE K^ jugo i; 


"The main feature of the Bombay Full Bench decision is that 
all these ‘Observations on the point.were unnecessary and are 
s ` Obiter dicta." There the applicant was asking only for a fresh 
warrant for possession under Order 21 Rule. 35. The Full 
G) [1933]. Á.ER. Boi 455. " (4 (1887) DL.R 11: Bom 473. 
(2) (1404) L.L.R. 26 All. 365.. ' (5) [1916] AIR. Pat. 425 . 
x: (9) (1879) LL RJ 5 Calc $31. .. .(6) (1890) LL.R. 13 Mad. poj. 
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Bénch:óf the: Bombay High: Court held that he was so entitled. 
That would have disposed thé appeal because they were not 
dealing On: that application : with “the rights ‘which might bé 
contended for under that fresh warrant after itshad been issued. 
‘This: will be cleat from- the-'statements- in ‘the ‘judgment of 
Besumont, C.J. at: page 458 of. me EPON WAGE; the Marne 
Chief Justice, Says: ee wag tet S donde 
i ee eo gfpor 4 Vor (Gnd o! an 0, tee (n 
oe “All that the applicant i 15 sakiki the moment 15 s that 
. a Vien warrant for possession, may. issue under, Rule 35 and 
and to tbat.I think. he; is entitled. „That: really disposes ot 
, , the appeal, because we are,not dealing to,day, with the rights 
which, may; accrue under that ‘fresh. warrant.: But as the 
~; Whole, question;has been argued. and as the, rights accruing 
under ,the warrant will,arise for a,decision -at,a later stage 
of, these proceedings, it.is I think M that we should 
indicate Our e upon the point". e... 


5 4 
tay ! fa ' * a4 t a)? n1» tar e na o? 


. The "wm all these observations of the Bombay Full 
Bench are obiter ,dicta, dealing with a hypothetical problem 
— d not. call for determination., , si, ^ 

EXT V REM EE ped ag? oe 

It. is alsovunfortunate that this Bombay, Full Bench: ‘failed 
to notice another ruling decision of the’ Court of Appeal of the 
Calcutta -High Court;,in Baranagore Jute ‘Factory Co. Ltd. v. 
Raj Kumar Rai (1), There ,it:üs.clearly.laid, down that a 
decree-holder who has resisted in the execution of a.decree 
for ejectment may apply. for.-possession, again ,and again and, 
if again resisted, may complain, against ther. second - resistance. 
In that case which was ably argued at the,Bar,,by .Dr. Rash 
 Behary Ghosh, the eminent Jurist of India, appearing with 
Mr.. Manmatha Nath , Mukherjee,. later,to: become :the Acting 
Chief Justice of this Court, for the.appellants, and, by Sir S. P. 
Sinha (later Lord Sinha) the, Advocate, -General, for -the respon- 


dent." The.Bench. was composed'.by Chitty,;,J. an eminent. 


Judge with. large experience; and. Vincent, J. At page 727 of 
of, that, report. the Court. states ier - a po a 


- - " 


toy, k n E a; f ^ apr, LP I~ T fa 

4 Turning to the merits, the sole point f for our deter- 

mination is whether the present application ` ‘under section 
(1) (1909) 13 C.W.N. 724. "CT 


NP |» 51 1 - 
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Civit, | : 328. (Order 21 Rule:g7), is barred by limitation... Must. the 
mem . , time be reckoned, from. the first resistance-to a writ or from 
ioa *,, the, particular. resistance .of which the. decree-holder com- 
Official "yrustec plains?! "There is express authority for the. proposition that 
of West Bengal | the.particular resistance must. be regarded .as. the ' turning 
kih Nd point,.see Ram Sekara -v.Dharmaraya (1); and- Narayandas 
Scr xr v. Hazartlal (2), and so far as we have been able.to discover 
aem there is no case in which a directly contrary decision was 

P. B. : arrived'at. There.are no doubt’ cases which decide that a 
Mukharji, J. ` purchaser who has applied-for possession under section 318 
of the Civil Procedure Code (Order 21 Rule: 95) and been 

resisted, but who has not made a further application under 

Section 335 (Order zr Rule 97, Rule 99 and Rule 108) can- 

not be allowed to apply again for a fresh writ under section 
318: (Order 21 Rule 95). These cases are, howewer, dis-' 

tinguishable from the present one. ` Not only is a purchaser 

on a different footing: from a' decree-holder in’ matters of 

execution but the procedure under section 33% differs very 

materially from that under section 33r (Order 21 Rule 99). 

| It might be said' that the Court ought not to issue a second 

writ under section 318 to a purchaser who has not availed 

himself to tbe full of the special procedure in execution 

allowed to him though in Vinaykra v. Deb Rau (3), 

Sir Charles Sargent appears to have contemplated the issue 

of a second writ to a purchaser if ‘the’ second' obstruction 

complained of was by a Seren person." 


. Later on on ‘the’ next page, at page 728 of that report, the 
judgment of the Division- Bench of the SUE High Court 
proceeds me lay danu: — 


“A decree-holder, however, is, ordinarily speaking, at 
liberty to apply for'execution as often as' may be necessary 
provided’ such" application : ‘ig not out’ of time or for some 
other special reason bad in‘ law, it is usually granted. In 
this particular case, the Court issued a second, if not a third, 
writ in favour of the decree-holder. ‘It cannot be said that 
it had no Jurmoiepon to do so ane if the decree-holder was 


= 4 A i 


No (1881) LER. 5 Mad. 115. 
(3) (1895) LL.R. 38 All 335. 
(3) (889) LL.R. 11 Bom. 473. 
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given’ this frelh - writ, there: seems to' be no good reason for 
BING him of: the remedy: "Which' the law allows in the 
-Case- of resistance^to ‘that writ.” There“is nothing in the 
‘Code which: confines the decree-hólder to one writ under 

- section 318 (Order 21 Rule'gs), while the words of section 
328- (Order 21 -Rule 97) “such resistance or obstruction ' 
clearly indicate that the month is to run from the time of 
the particular resistance ‘or obstruction in Tespect ot which 
the decree holder. i is romplaiming. pe ov 1 


1 ? 4) = . '. pls t 


': These observations in this judgment appear to me to be 
clear authority for the proposition that: the decree-holder has the 
right to take out fresh writ for possession and every resistance or 
obstruction to such writ gives a fresh period of limitation from 
the time of that particular resistance or obstruction. The 
reasons given in the Calcutta decision in Baranagore'Jute Factory 
Lid. v. Raj Kumar Rai (1), appear to me to be sound and are a 
complete answer against the view of the Bombay. Full Bench. 
With greàt respect to the learned ‘judges responsible for the 
Bombay Full Bench decision, I am unable to accépt that view 
and I find it does not notice the difference between a purchaser 
and a decree-holder in the matter of execution as discussed in 
this Calcutta decision. Then again to say as the Bombay Full 
Bench decision does, that there may be any number of writs 
for possession under Order 21 Rule 35 and then to say that the 
remedy on these writs may be barred by limitation’ because subse- 
quent resistance to such writs may be by the same person or 
in the same character as previous writs is to me an illogical and 
inconsistant conclusion and such a conclusion unnecessarily cuts 
down the language of Article 167 of the Limitation Act, bv 
impliedly introducing such notions as “continuous” resistance’ 
or resistance “ by same person or in the same character, and un- 
applied for and obtained under Order gi Rule 35. I am there- 
justifiably reduces the reliefs available on writs for possession 
fore unable to follow and adopt the Bombay Full Bench view. 


The language of Article 167 of the Limitation Act or of 
Order 21 Rule 97 of the Code does not promote the view that 
in case the obstruction or resistance is by the same person or in 
the same character, then every time he makes such resistance 

— (1) (1909) 15 C.W.N.. 714. 
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CIVIL. , to every writ of possession it is to be regarded as the original 
d obstruction and, therefore, barred by limitation. Continuity of 
Rink "resistance or resistance by the same person or in the same 

Othcal Trustee character is.a misleading notion in this context. The scheme 

of West Bengal under the Code on this point must be understood clearly. That 

a scheme as I understand it is this. A writ for delivery ot 
Manmatha Nath : TE 

Sadhu Khan: possession is issued under Order 21 Rule 35, then when the 

UNS writ is in the process of execution, resistance is offered, then a 

P. B. ` complaint is made under Order 21 Rule 97 and finally, this com- 

Mukharyt, J. plaint is disposed of either under Rule 98 or under Rule 99.. 

From Order 31 Rule 35 to Order 21 Rule 98 or Rule 99 1s 

one process disposing of and dealing with a particular resistance. 

The cycle may begin again by another writ for delivery of 

possession under Order 21 Rule 35, as the decree-holder may 

apply for as many writs thereunder as necessary until he gets 

satisfaction of his decree. The same process may be repeated in 

the case of repeated obstruction or resistance to the second writ 

under Order 21 Rule:35. When the law allows ‘subsequent 

4 writs under Order 21 Rule 35 until satisfaction of the decree, 

the-Court should not in my view cripple such right by saying 

that it might be defeated if resistance to subsequent writs may 

be related back to previous resistance by reason either of con- 

tinuity or being by the same person or in the same character. 

As 1 appreciate this Article 167 of Limitation Act using the 

words “ the resistance or obstruction,” it appears to me that such 

resistance gives an independent terminus a quo for an application 

under Order 21 Rule 97. The language of Order 21 Rule 97 

of the Code by using the words 5 such resistance or obstruction " 

reinforces that conclusion. If any number of writs of possession 

can issue under Order 21 Rule 35 of the Code the conclusion is 

irresistable’ in my view that every resistance Or obstruction to 

such writ will bring it within the meaning of the words “ such 

resistance or obstruction ” used.in Order 21 Rule 97 and it being 

remembered ‘that complaint under Order 21 Rule 97 is per- 

missive and enabling and not obligatory. ‘Therefore the decree- 

holder should be entitled to avail as fresh starting point for 

limitation every time the resister obstructs the Sheriff’s writ for 

possession. Article 167 of the Limitation Act does no more 

than this, that each obstruction or resistance to be availed of 

as a ground of complaint under -Order 21 Rule 97 must not be 

allowed to be stale for more than 30 days from its date. If it is, 


VoL. g1.] HIGH COURT. 
e. 


then that particular obstruction or resistance can no longer be 
used but the decree-holder must take out another writ under 

rder 21 Rule 35 and if there is again an obstruction to applv 
within go days from its date under Order 21 Rule 97. 


One more word on the Bombay Full Bench decision. It 
noticed the old Madras decision Muttia v. Appaswamt (1) but 
did not notice the later Madras decision in Meyappa Cheity v. 
Meyappan Servai (2). There it was argued that an application 
for removal of a second obstruction more than go days alter 
acquiescence in a previous obstruction was barred by Article 
167 of the Limitation Act. That argument was overruled. At 
P. 561 of the report Oldfield ]. says: — | 

“It is material that the Code nowhere supports it ex- 
plicitly and that Order 21 Rule 97 is worded as merely per- 
missive and as affording a summary procedure, which the 
obstructed person has an option to use or forego.” 


Ramesam, J., the other member of the Bench in that de- 
cision observes at p. 562: — | 
“The only other question in this case is the question 
of limitation. As to this I have nothing to add to the 
reasons in my learned brother's judgment. It follows that 
we do not agree with the remark in Ram Sekara v. Dhar- 
maraya (3), that the court ought nor to issue a second 
warrant for delivery of possession.” 

Reference may also be made to a recent Madras decision in 
Narayanaswami v. Veerappa (4). 

In the case of Ganapati Singh v. Ram Gopal (5) Mr. Justice 
Pollock comes to the conclusion that Rule 97 merely gives the 
auction-purchaser the right to complain to the Court of the 
resistance offered to him. If he does so, he must do so within 
go days from the time of such resistance under Article 167 of 
the Limitation Act. But the learned Judge holds that if he 
fails to do so, that does not take away his right to apply again 
under Rule 95 for delivery of the property in which case he 
must apply within 3 years from the date when the sale becomes 
absolute under Article 181. The learned Judge relied on and 


(1) (1890) I L.R. 13 Mad. 504 (2) [19:1] A.L.R. Mad. 559. 
(3 (1881) LL.R. 5 Mad. 113. (4) [1949] A.J.R, Mad. 759, 
(5) [1941] AFR, Nag. gee, m 
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Cvit., ^ approved of the decision in Baranagore Jute Factory Co. Ltd. 


E v. Kumar Raj (1). 
: 1952. < 


Official Trustee For these reasons, I hold that an application under Order 


- 


ot West Bengal 2; Rule 97 of the Code of Civil Procedure is not barred under 

il NS Article 167 of the Limitation Act if made within 30 days from 

es Khan. ‘he particular obstruction or resistance complained of in such 

MD application, and the fact that there was a previous objection or 

P. B. resistance to a previous writ for possession by the same person 
Mukharj, J. or in the same capacity is immaterial. 


I am, therefore, of the opinion that this application is not 
barred by limitation. ; I " 

The main argument on the question of limitation on behalf 
of the respondents has been on the basis of the Bombay and 
Allahabad decisions that their present obstruction is in the same 
character and same capacity as on the previous occasion on the 
5th July, 1950. Even if the Bombay and the Allahabad deci- 
sions above referred to are regarded as good law, then this point 
of limitation can be applied only on that basis of fact, Now, 
what are the facts in this case? In the Sheriff's report on the 
occasion of the first obstruction on the 5th July 1950, five persons 
were named but they did not include the present respondénts 
to this application. The present respondents to this applica- 
tion, as will appear from the present report of the Sheriff dated 
the 10th August 1951, are Jonab Abdul Sakkur Mohamad and 
one Abdul Jalil., Some argument was made that in fact in, the 
notice issued upon the previous application the present res- 
pondents were also cited. . That, I am afraid, cannot be an 
answer because from a comparison of the two reports of the 
Sheriff—one made on the occasion of the previous resistance ` 
on the sth July 1950, and the other on the 10th August 1951— 
it is quite clear that the present respondents were not cited as 
the persons resisting the Sheriff's execution of the decree. 1 
am, therefore, unable to accept their contention made in their 
affidavits that their present obstruction is in the same character 
as before. I do not find from the Sheriff's previous report that 
there was any case of obstruction or resistance by them on the 
previous occasion. It is then argued that Ramdeo and Aktar 
who are said to'be the immediate landlords of the present res- 

| D: 


(1) (1909) 13 C,W.N. 724, 
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pondents obstructed the previous attémpt of the Sheriff and as 
the present respondents claim title through the previous 
obstructors, they come within the principle of obstruction by 
the 'same person and in .the same character, by some 
kind ‘of: extension of the view adopted by the Bombay 
_ Full Bench. To me this argument appéars to be devoid of any 
substance whatever. Obstruction by an alleged successor-in- 
interest or a person claiming through a previous obstructor can- 
not in common sense or law be regarded as obstruction by the 
same person and in the same character and certainly cannot be 
said to be the same obstruction as or continuous with the pre- 
vious obstruction. On the facts also therefore, I hold that they 
being different persons for the first time opposing the execution 
of the decree and creating the obstruction or resistance as against 
them, ‘the’ limitation runs from the date of their obstruction or 
resistance. Hence I hold that this present application as against 
the respondents is not barred by limitation evén on the basis 
of the Bombay and Allahabad decisions. 
^ A referencé now to the merits of the defence raised in this 
application is necessary. The affidavits of Abdul Sakkur ‘and 
Mohammad Osman state that they are not claiming through the 
defendant judgment-debtor at all but claim to be tenant of one 
Akhtar Khan whose immediate landlord is Gunendra Nath 
Sadhukhan. They plead in their affidavits:— | 
- "]J'and thé said Mohammad Osman claiming the title 
and/or the right to occupy the premises through the said 
Gunendra Nath Sadhukhan and or the said Akhtar Khan 
but not through the said defendant.” | 
The affidavit of Abdul Jalil is.that he also does not claim 
title through the defendant judgment-debtor at all but through 
one Ramdeo Burman wbose immediate landlord again is the 
aforesaid Gunendra Nath Sadhukhan. Now both Akhtar Khan 
and Ramdeo Burman were the persons who are described as 
resisting the Sheriff's previous execution as will appear from the 
Sheriff's report of the 5th July, 1950. Now Gunendra Nath 
Sadhukhan who is said to be the immediate landlord of both 
Akhtar Khan and Ramdeo Burman' is no other than the son of 
the judgment-debtor, and the affidavit in ‘reply of Dwijendra 
Narayan Bhunia affirmed on the 7th May 1953 and filed on 
behalf of the Official Trustee of Bengal makes it quite clear that 
this Gunendra Nath Sadhukhan had or has no right, title to 
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the suit land or any portion thereof and he only looked after 
and managed the same on account of his father, the judgment- 
debtor, and the receipts alleged to have been granted by him are 


Official Trustee „those for and on account of or on behalf of the judgment- 
of West Bengal debtor. On the Sheriff's previous report both Aktar and 


V, 
Manmath 


d Ramdeo figured as judgment-debtor's tenants. On the affidavits 


Sadhu Khan. Tam satisfied, specially when the respondents have not used any 


— — 


P. B. 


Mukhaig, J. 


supporting affidavit or even letter from Gunendra Nath Sadhu- 
khan in support of their claim and specially because the res- 
pondents' affidavit is careful enough only to say that Gunendra 
Nath Sadhukhan is the " immediate landlord " of their land- 
lords, thát the objection of the respondents is frivolous and that 
such resistance or obstruction was without any just cause within 
the meaning of Rule 98. I have come to the conclusion that 
the present respondents are acting at the instigation of the 
judgment-debtor in this case. This case illustrates in the most 
singular and striking manner the truth of the statement that the 
plaintiffs’ troubles begin not before the decree but after the 
decree. Here is a judgment-debtor who for a period of 6 years 
has persistently avoided obedience to the decree of the Court. 
He violated his undertaking to the Court of Appeal when he 
took the stay of execution by undertaking to the Court that he 
would deliver vacant possession of the premises in suit in case 
the appeal was dismissed without recourse to execution pro- 
ceedings. He avoided contempt proceeding against him by 
keeping out of the way by residing at mufassil. He violated 
again his undertaking to the Court of Appeal by starting new 
proceedings under the Calcutta Ticca lenancy Act which again 
was dismissed. On the affidavits I am satisfied that it is the 
judgment-debtor again in these proceedings who has set up these 
respohdents acting at his instigation to obstruct and resist.the 
processes of this Court. 

I will, therefore, order the Sheriff to put the petitioner in 
vacant possession of the premises in suit by removing the 
respondents and if they continue such obstruction, by com- 
mitting the respondents to civil prison. The respondents will 
pay the costs of this application. Certified for counsel. 

B. C. Dutt: Solicitor for the Applicant. ` l 

P. N. De: Solicitor for the Respondents. 

S.K.R.C. Vacant possession ordered 
to be delivered. 
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Cr Procedure Code, Order ar Rule 8o9—Rateable Didi anan under 


Section ‘73 of the Cwil Procedure Code—Whether deposit money in 
Court under Order ar Rule 89 is liable to rateable distribution under 
Section 73 of the Code. 


On a construction and 1eading of the special rule under Order 21 Rule 


89 in the Code it appears that the particular money which is deposited. in 
Count to set aside the sale can only be utilised for the two express payments, 
one of 5 pei cent to the purchaser and the other to the decree holder for 
his dies and not for making any other payment which will be involved in 
rateable distribution among other decree-holders. -> 


Wu 


The word ““ decree-holder’’ in Order 21 Rule 89(1) (b) means that 
particular deciee-holder at whose instance the property was put up for sale. 


“The money deposited in Court under Order 21 Rule 8g of the Civil 
Procedure Code 13 not subject to rateable distribution under Section 73 of 


that Code 


Application by the Plaintiff Decree-holder. 
The material facts will appear from the judgment. 


The judgment of the Court was as follows: — 


P. B. Mukhar]i, J.: 





This application requires determina- 


tion of the question whether deposit of money in Court under 
Order 21 Rule 89 of the Civil Procedure Code is liable to rate- 
able distribution under section 73 of that Code. 


The summons was taken out by the plaintiff-decree-holder 
for an order that the Sheriff of Calcutta do pay to him the sum 
of Rs. 8,193-13-0 less the commission and other expenses payable 
to the Accountant-General towards pro tanto satisfaction of his 
claim under the decree. 


* Application in connection, with Original Side Suit No 171i of 1946. 
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Ihe facts may be very briefly stated. 


This decree was made-in favour of the applicant, on* the 
igth May, 1947, ordering the defendants to pay to the plaintiff 
the sum of Rs. 6,500/- with intérest at 6 per cent per annum 
from the date of the decree until realisation, and also the costs 
of the plaintiff to be taxed by the Taxing’ Officer of this Court, 
with interest at the same rate until realisation. The applicant 
obtained on 11th February, 1948 an order for attachment of 
premises No. 7, Taltola Lane, Calcutta and, in fact, attached the 
said premises in pursuance thereof. On the goth June 1948 the 
applicant obtained an order for sale of the said premises and 
such premises were sold by public auction on the 14th March, 
1951 and purchased by one Krishna Hari Bose for a sum of 
Rs. 17,500/-. The judgment-debtors then made an application 
on ‘the 12th April, 1951 to set aside the sale and for leave to - 
deposit the money required’ under Order 21 Rule 89 of the Civil 
Procedure Code. The required deposit under Order 21’ Rule 


89 of the Code was made by the judgment-debtors. On the 4th 


September, 1951 the sale was set aside and leave Was granted to 
the plaintiff to apply to this Court for payment of the decretal 
amount. -The present application of the decree-holder now is 
that after deduction of the Sheriff's poundage and other charges, 
the sum of Rs. 8,193-13-0 which is still lying with the Sheriff to 
the credit of this suit may be paid to him less the commission 


.and other expenses payable to the Accountant- General towards 


the pro tanto satisfaction of his decree. 


The Sheriff's certificate annexed to the petition in support 
of the summons discloses the claims of certain other decree- 
holders against the same judgment-debtórs: "Two such decree- 
holders have appeared on this, summons. One is Jyotsna De, 
an àttaching creditor who however has not objected to the order 
asked for in -terms of the summons. But there is another 
attaching creditor in Suit No. 2202 of 1948 entitled: Bhuson 
Kumar Sen & others v. Laxmisona Pyne & others. On behalf 
of the attaching creditors in the Suit No. 2802 of 1948, Anil 
Kumar Sen, one of the plaintiff decree-holders therein, has 
affirtned an affidavit in opposition to the summons. His case is 
that he along with other plaintiffs in that suit obtained a money 
decree for Rs. 5,362 Ji on the Ci March, 1949 with interim 
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` interest, interest on judgment, and costs. He says further that 
the said decree in that suit was executed and attachment was 
levied on the same premises No. 7, Taltola Lane, Calcutta. No 
further. proceedings, however, were taken in that suit, for sale, 
in view of the proceedings taken already by the plaintiffs in this 
suit. It is, therefore, his case that: the attaachment levied in 
execution of the decrec in his suit. is still subsisting, and he 
claims rateable distribution out of the funds in the hands of 
the Sheriff standing to the credit of this suit. - 


The short point raised on this summons is one of law and 
of very controversial nature. It involves the interpretation of 
some provisions of the Civil Procedure Code. The point for 
determination is whether the money deposited under Order 21 
Rule 89 of the Civil Procedure Code is subject to rateable dis- 
tribution under section 73 of that Code: | 


A.good many authorities have been shown to me both in 
support of as well as against rateable distribution of such funds 
in the hands of the Sheriff. When authorities are divided, I 
venture to put forward my own interpretation and reasons for 
my conclusion first and then deal with the authorities later as 
being the best course to avoid confusion. 


The controversy is.presented as a conflict between section 
73 of the Civil Procedure Code and Order z: Rule 89 of the 
same Code. > - p i 

Section 73 of the Code deals with distribution of assets held 
by a Court among the competing creditors against the same 
judgment-debtor. It provides inter alia as follows: 

l 
“Where assets arc held by a Court and more persons 

than one have before.the receipt of such assets made appli- 

cation to the Court for the..exccution of decrees for the 

payment of money passed. against the same judgment-debtor 

and have not obtaincd satisfaction thereof, the assets, after 

deduction, the costs of realisation shall be rateably distri- 

buted among all such persons." | 

It is plain from a reading of this Rule that the subject- 
matter for rateable distribution is asset held by the Court. . It 
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has been held that a fund in the hands of the Sheriff is an asset ` 
held by the Court. I have no quarrel with that proposition for 
the moment, I will assume for-the purposes of this application 
that proposition to be a sound one, without expressing my own 
view on the point. This would prima facie support the con- 
tention of the attaching creditor who is objecting to this, sum- 
mons. 
9 


But there are other considerations which demand attention. 


Order 21 Rule 89 of. the Code of Civil Procedure provides 
inter alia: — i 


. ' “(1) Where immoveable property has been sold in 
execution of a decree, any person, either owning such pro- 
perty or holding an interest therein by virtue of a title 
acquired before such sale, may apply to have the sale set 
aside on his depsiting in Court: — 


^ (à) for payment to the purchaser a sum equal to five per 
cent of the purchase money, and 
(b) for payment to the decree-holder, the amount speci- 
fied in the proclamation of sale as that for the 
recovery of which the sale was ordered, less any, 
amount which may,'since the date-of such pro- 
clamation of sale, have been received by the decree- - 
. holder." | 


On a consideration of the provisions in this Rule it appears 
to me that payment to Court to set aside the sale contemplated 
in Order 31 Rule 89 is a payment for a specific purpose where 
the statute appropriates and ear-marks distinct payment for 
distinct objects. In other words, the purchaser gets a sum equal 
to five per cent of the purchase money as a solatium for the sale 
that is set aside depriving such purchaser for no fault of his, 
from. the benefit of such:sale which he otherwise would have 
obtained. Then the Statute provides for the payment to the 
decree-holder the amounts specified in the proclamation of sale 
for the recovery of which the sale was ordered. Deposit in Court 
under Order 21 Rule 89 is taken by the Court, expressly for 
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these two specified objects. To read other objects and to imply 
other purposes, be they of rateable distribution or any other 
purpose, is to defeat, the express provision of the Rule. 
, My own view on a construction and reading of this special 
Rule in Order 21 Rule 89 in the Code is that this particular 
money which is deposited in Court to set aside the sale can 
only be utilised for the two express payments, one of five pec 
cent to the purchaser and the other to the decree-holder for his 
dues, and not for making any other payment which will be in- 
volved in rateable distribution among other decree-holders. 


I construe the words “the decree-bolder" in Order 21 
Rule 89(1) (b) to mean that particular decree-holder al whose 
instance the property was put up for sale. The words "the 
decree-holder " do not mean all decree-holders in general. The 
argument that the singular includes the plural is unavailing here 
because of the subsequent qualifying words that specify the 
decree-holder being the one to whom payment is to made of the 
“amount specified in the proclamation of sale as that for the 
rccovery,of which the sale: was ordered." These qualifying 
words in Order 21. Rule 89(1) (b) leave no room for the parti- 
cipation of other decree-holders in that amount for rateable’ 
distribution. In the face of this language to permit other decree- 
holders to:claim rateable distribution of the part of the deposit 
in Court under Order 21 Rule 89(1) (b) will be to violate the 
Statute. The Statute in Order 21 Rule 89(1) (b) expressly ear- 
marks the payment thereunder to the decree-holder at whose 
instance the sale was ordered. To say in that context that other 
decree-holders and attaching creditors.should have the right to 
ratcable distribution in tbat fund is to wholly nullify the pro- 
vision of, Order 21 Rule 89. The entire amount in Order 21 
Rule 89 in my view can be applied and paid only on the terms 
and conditions and in the manner laid down there. 

It is apparent in the Civil Procedure Code that where the 
decree-holder is intended to include also those who are entitled 
to rateable distribution, express mention is made of them in 
addition to the decree-holder. This will be clear from Order 
21 Rule 9o, the rule which immediately follows Order 21 Rule 
89 and which uses the expression "the decree-holder or any 
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person entitled to share in a rateable distribution.” “That would 
have been unnecessary if the words “ the decree-holder " would 
have included persons: entitled to rateable distribution under 
section 73. There is again in Order 21 Rule 72 of the Code, 
where the decree-holder : himself: purchases the property, the 
express: declaration that his right of setting off this purchase 
money against his decree is subject to rateable distribution 
under section 73 of.the Code. The same result is produced by 
the first proviso to Order. 21 Rule 83(2) by express reference to 
rule 72. But that is not.so under Order 21 Rulé 89 where all 


. reference to section 73 is omitted.' Regard being had to express 


reference to section 73 in some of the Rules in Order 21 preced- 
ing and immediately following Order 21 Rule 89, this omission 


in Order 21 Rule 89 of:any reference to ‘section 73 appears’ to 


me to be deliberate. : As I. understand the law, of exécution con- 
tained'in the Code, it. appears tó me that the’ ‘general Rule of 
rateable distribution under section 73 of the Code is to be read 
and applied subject to such exceptions as are expressly made 
in special provisions such as Order 21'Rule 89. 


While interpreting Order 21 Rule 89, another consideration 
appears: to be of some significance. ':Pushed’ to its logical con- 
clusion the contention that the find under Order 21 Rule’ 8g is 
liable to rateable distribution, will mean that, even that five’ per 
cent solatium to the purchaser under Order 21 Rule'89(1) (4) 
must be treated as asset in Court within ‘the meaning of section 
73 and rateably distributed among other attaching creditors. 
Nothing in my view would be more unfair to an innocent pur- 
chaser. , Nothing would be more calculated to make sales under 
Order.g1 Rule 8g unattractive. No purchaser would normally 
think of taking all the trouble of bringing: out ‘his good money, 
bidding and purchasing at the Court sale and then deposit ‘his 
money in Court, only later to be told that the sale to him has 
been set aside through no fault on his part and' that: he would 
be deprived of the benefit of his purchase without any recom- 
pense to him. The scheme under ‘the Code has to be under-- 
stood in order to realise what this means. On a sale the pur- 
chaser has to deposit 25 per'cent of the purchase money imme- 


diately under Order 21 Rule 84(1) and the balance of 75 per 


cent within 15 days under Order 21 Rule 85. When his purchase 
is set aside under Rule 923 he is entitled to refund of his money 


X 
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either with or without interest according to Court's discretion 


* 


under Rule,93. But that is in addition to his express solatium . 
of five per cent under Rule 89(1) (a). ‘The Statute computed his » 


compensation at five per cent:of purchase: money under Rule 
89(1) (a). See in this connection the observations of Sir George 
Lowndes in the Privy Council in Seth Nanhelal v. Umarao Singh 
(1). I fail to understand how this statutory compensation in- 
tended for the purchaser and.no part of which is at all for the 
decree-holder at whose instance the sale was ordered, be taken 
away in the teeth of the Statute.for rateable distribution among 
other decree-holders. I can understand the principle which 
tries to hold, the balance equally among decree-holders by the 
principle of rateable distribution of the assets in Court as against 
the same judgment-debtor and that is why it is expressly provided 
that in the case where. the decree-holder himself is the pur- 
chaser his right of set-off under Order 21 Rule 72 is subject to 
rateable distribution.. But it will be insensible to introduce 
the principle of rateable distribution between persons who are 
not decree-holders at all. . To get rid of this impossible situation 
it is argued that only that part of the deposit under Order 21 
Rule 89(1) (b) which is intended for the decree-holder should be 
seized for rateable distribution. and that the other part of the 
deposit.under Order 21 Rule 89(1) (a) intended for the purchaser 
should be exempt from such rateable distribution. I am unable 
to adopt that stratagem in construction because the whole of the 
deposit under Order 2s: Rule 89 is obviously “ assets ' 
held by.the.Court, and I can find no principle of law and reason 
which justifies making a distinction between portions of such 
asset. I am of the view that either the whole amount under 
Order 21..Rule 89 is liable to rateable distribution or not at all. 
I.am.also of the. view that no part of. that amount is liable to 
such rateable distribution. If Y have expressed myself on this 
point at length, it is because. of a decision of the Patna High 
Court to which. I shall refer later in, this judgment. 

hcc d ‘ : ES 

t. Section 121 of the Code lays down that the rules of the 
First Schedule shall have effect as. if enacted in the body of the 
Code until annulled or altered in accordance with the provisions 
in Part X of the Code. Provisions regarding such annulment 
or alteration are' contained in sections 1233-191. Therefore, 


© (1) (1930) L.R. 58 I.A. 50 (56). ZEE" 


y 


Cavi. 





1953. 


Tes 
Pannalal Sen 
v. 
Lakshmisona 
Pyne 
P.H. 
Muhkhmy, J 


15 


76 


CIVIL. 





1952. 


Rei dt 
Pannalal Sen 
Vv. 
Lakshmisona 
Pyne 
P. B. 
Mukhayj, J. 


THE CALCUTTA LAW JOURNAL. | [Vor. ‘91. 
t e 


Order .21, Rule 89 of the Code in the First Schedule, subject 
_to provisions. for annulment er alteration, is to be'treated as 


6 . enacted. in the body of the code just as ‘much as section 78 of 


the: Code. . The ! proper interpretation: will, therefore; be: à 
construction of section 73 and Order zr, Rule 89 in a manner 
reconciled and not contradictory ito each other. ' That means 
section 73 is to be read subject to the express prévisions of 
Order 21, Rule 89. . The interpretation: which 'ensures justice 'to 
all concerned not merely to decree-holders but also to purchasers 
5 to read that assets in: Court are:subject to ratetble distribution 

as provided in section. 73 of the Codé except in ‘those cases 
where: the Code itself expressly: provides for a different oon 
bution. jo E T p eS 

Inca statute like the Civil Procedure ‘Gode with its large 
number of sections; with its numerous ‘orders ‘and still more 
numerous rules: thereunder, it is of great importance to see that, 
if possible, a construction of a particular section'is not só' made 
as to,be in conflict with other specific sections; rules or ‘orders 
but if possible,.a construction is to be preferred which reconciles 
the, different sections, 'orders and 'rules without doing 'violence 
to express provisions: This approach to'construction is essential 
in every Statute and specially in the case of the ‘Civil Procedure 
Code or else, it will ‘be full iof sections, rules and ‘orders ` wo 
will be, MA 

The argument that such a construction that I am adopting 
in this case will impose hardship upon other créditors is; in 
my opinion, entirely misconceived. In the first instance, adili- 
gent decree-holder ‘is, subject of course to any ‘express: legal 
limitation, entitled to. the fruits -of his:diligence: in execution. 
To reward diligence in law,as in life, is not'inherently.an unjust 
principle. ‘In the second instance, when the sale'is set aside ‘the 
attachment of other creditor continues -and 'still holds good: so 
that there is nothing to prevent such other attaching creditor 
from bringing the property to a fresh sale under such attach- 
ment. 'Thére is, therefore no -hardship -at 'alli-in my ‘opinion 
in the construction and the view that I'am adopting. 
.» !Fhéréfore, on-the reasons stated before. D: held that money 
deposited in court under Order 21, Rule 89 of the Civil Pro- 


1? 
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cedure Code is not subject ‘to rateable eer puuer under section 
d of. oe Code. a o3 


Foy eeg EE 


4 


"Now ‘for the authórities.on the point. MEC ihi 


In a recent decision in Civil Revisional Jurisdiction ot a 
Bench of this Court ‘consisting of S. K. ‘Ghosh, and Edgley JJ. in 
Chitlagong > : Urban ‘Co-Operative Bank" Ltd. v. Indo-Buimah 
Trades Bank Lid. (1), Edgley 7. delivenng: Judgment observed 
at. p. 841 as follows: — 


e NI T TIT ers 7 n 

i CÜ'Dhe-expression "assets" in 'section 73 ‘of the Code 
clearly includes assets held by the court. the ultimate pur- 
pose of which is to satisfy decreés outstanding against a 
judgment-debtor. The source from which such assets Ori- 
ginated appears to be immaterial provided they are ih the 


E of the Court." : | 
With utmost: — to the learned [udge, I am unable 
to 'aceept that observation: "Whether the source from which 
such assets originated ‘is material or not depends upon the terms 
and sections of the" Code of Civil Procedure. Tt'depends on 
the specific’ terms and ‘conditions on which the Court takes the 
deposit. ' ‘If the code specifies ‘a special purpose for which the 
the -asset ‘is to’ be utilised, it will, in my view, be erroneous to 
say'that' it is immaterial ‘to consider, the purpose for which that 
sum of'money is'to be used. ` Although’ Edgley J. in his decision 
dissented from Harai Saha v. Fazhii Rahman (2). where the same 
view ‘was taken as T'ain taking in this case, no attempt’ is madé 
by 'Edgley J~ to'give any reason to GENI from that view except 
stating: “e i 


Ma 


t 


'“ This principle does not appear ‘however to have been 
followed by Rankin J. in the case of Noor Mahomed Dawood 
v. Bilasriram Thakursidass (3), in which he was dealing with 
a similar question under “Order 21, Rule 55 of the coe 
of. Cw Procedure.” 


4 
1 ‘ t 


- () (1938) 42 C.W.N. 840. 
- (2) (1913) ILIR. 40'Calc. 619 
(3 (919) LL.R. 47 Calc. 515. Y C 
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,.l,am afraid Order 21, Rule 55 is entirely different: in lan- 
guage from Order 21, Rule 89 and I am quite unable:to say 
that it is a ‘similar question '; to my mind they are very dis- 
similar. Edgley J. proceeds to. quote from the judgment of 
Rankin J. the following observation: — 

“The money, paid sitit fever dione, if paid & to: the 
Court, is paid upon terms of the Court whatever they. may 
be. These terms, as I read section 73, have been laid down 
so that distinctions in the form in which execution has been 
had, in the precise extent to which execution has been 
allowed to run, in, the exact source or genesis of the fund in 
, , court, are now no part of the definition of, the assets that are 

subject to distribution Yateably.” , T 


fi 4 1 


n 


In spite, of repeated judicial Bei that abge are 
dangerous here again I find an analogy drawn where no 
analogy exists. Rankin J. if dealing with Order 21 Rule 55 
was dealing with provisions which do not, specily the objects and 
the purpose for which the fund of the Court is,to.be utilised as . 
are, specifie ied in Order .21 Rule:8g. Indeed without expressing ` 
any view on the decision, of Rankin J..in (the case.of Noor 
Mahomed Dawood, v. Bilasiam Thakursidas (1), for the obvious 
reason that Iam not concerned in the case before me with ‚Order 
21 Rule 55, at all, I should have. thought that the learned ' 
Judge's observations at p. 521 of the report that “ The money, 
paid | with whatever motive, if. paid to the Court, is paid. upon 
terms of. the Code whatever they may be ” was, in fact, in support 
of the view that I am taking. The money paid under Order 21 
Rule 89 i is paid expressly for the specified. purpose mentioned in 
that Code and can only be used and utilised on the terms of 
that Code and the general provisions of Section 78 cannot be 
said: to override specific provision for a,special case expressly 
made. | | TE 

I should have therefore ‘thought. ‘that the. decision of Rankin 

J. far from supporting the view of Edgley J. was against it. 

Dealing with Order 21 Rule 55 Rankin J. had no occasion to 

face, far less to determine the confict of provisions as between 

Order 21, Rule 89 and section 78. The semah ong of Rankin 
(1) (1919) LL.R. 47 Calc. 515 P \ 


t 
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e ' 
J ‘therefore in that case do not support the conclusioh of Edgley 
‘J. and in‘ any: event: such observations ol Rankin ‘J. should not 
be allowed to determine the construction of Order 31 Rule 89. 
Edgley J. has also relicd on a Patna decision. ^ The decision 
‘of the Patna High Court is Bhatoo Singh v. ‘Rajah Raghunandan 
Prasad Singhi(1).4 Ye tays down ‘that money’ paid into court for 
the benefit of a’ particular decree-holder under Order 21' Rule 89 
of the Gode of Civil: Procedure becomes ‘assets in ‘the hands 
of the-court within’ the meaning of section 73 òf ‘that code and is 
available for rateable distribution in’ the’ samie Way as any other 
money paid in for his benefit whether realised by sale or paid 
in order to avoid attachment. That decision is of a Division 
Bench. of the Patna"High Court consisting ‘of ‘Jamies and Agar- 
walla JJ. in its Revisional Civil Jurisdiction. There, ‘reference 
“was made''by the ‘learned Judges in that' case to the decision of 
Noor Moliomed Dawood: v. ‘Bilasiram (2), Sidhinath Tewari v. 
Tegh Bahadur Singh: (3); and these were followed. . The decisions 
in Harai Saha v. Fazlur' Rahaman '(4), ‘Thiraviyam Pillai v. 
Lakshman Pillai (5),'and: Murugappa ‘Chettiar v. 'Palaniyappa 
Chetty (6), were dissented from. © «c o nen 
The basis of this Patna decision appears to be set forth at 
page'776 of the report and isini these termá2 ^^ ^ ^ 77 
^! "There appears to be no’ logical ground for excluding 
-' | from liability to tateable distribution any payment: made 
‘into’ court ‘under stress! of execution" 'for ‘the benefit of any 
^" Of the: decree-holders ‘entitled’:to rateable distribution. In 
"''"our judgment the position: is not affected ‘by the: fact’ that 
"the sum 5% which is. deposited ‘for payment to the auction 
" — .purchaser is not liable to rateable: distribution; but auction 
purchaser is not in any way concerned with the order under 
| "section" 73;"'' Yat P te Cee: gk. 3 ty l ; "EC 
With great respect to the learned: Judges responsible'for the 
‘decision, I am-unable to follow that line of reasoning. "How is 
'auction»'purchaser not concerned with the ‘order under section 
"73? "The'nionéy equal to 4%-of' the purchase price which: is to 
be payable to: him under Oxder 2 1; Rule S89(1)/(a) is surely part 
_ ‘of the assets‘in the court and if rateable ‘distribution is to apply 
‘to the money’ in: sub-rule: (b) of Order 2r Rule 89(i), I. confess, 


t ` 
TER 


Yi 


Gy? (1939) LLR 1s Pat. 772. i i (4y (1615). LI R. 4o Calc. 619. 
(2) (1919) LLR” 47 Calé gig. ' — (5) ' (1907) ELR. {i Mad. 616. 
(3) (1993) LL.R. 54 All; 516, (6) '(1917) 42 LC. poy: . 
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e. 
I.cannot discover, as I have already. said, how a‘ part of that. 
asset, under. Order, 21 Rule '89(1) (a) 'is to be exempted from 
section 78. , | :,. s us 


‘The other part of. the judgment of the Patna decision is 
based mainly, if not entirely, on the observation of Rankin J. in 


Noor Mohamed’s Case, (1). I have already, expressed my views 


on that decision, of Rankin J. and. I, have stated my reasons 
why that decision under, Order 21 Rule 55 should not be applied 
to construe the entirely different provision in Order. 21 Rule 89. 
1 do not, wish to pepe them here. : 


The learned Judes. in. diat. Patna denii at pace 4D 

observed: 
ui We cannot biae Da when the ales under . hs hrst 

gah ed of the Code of Civil Procedure were framed, .this 
,,, result was intended: and we ought not, to allow it unless 
the terms .of .the rules make it perfectly clear that these 
anomalies and undesirable consequences must necessarily 
follow from their applications." ' , z T 
TE eai ROREM c9. da E o 2 
The terms of Order. 21 Rule.89 are in.my view clear enough 
and are as un-equivocably definite as any language can be and 
what was intended or not should: be gathered from the, language 
of the statute used when such language is.so.unambiguous. ‘Yo 


` 


my mind there is no anomaly or undesirable conseguenceneither. 


The anomaly only ariscs because of the assumption, to my. mind 
unjustificd, that section 73 was intended to apply even to assets 
for which a specific and express, rule of distribution is laid down 


by, the Code... There.is no anomaly, on the other. hand, if one 


takes the view that section 73 and Order 21 Rule 89 should be 
construcd in a manner so that.both these provisions could be 


reconciled. , Section.73..says that assets in the hands of the court 
„are subject to rateable distribution..but that is to be read subject 
.fo specific exceptions and provisions madc, in the Code of Civil 


Procedure, so that if any:particular asset is by that statute dcs- 

cribed.as being san appropriation for- specific and particular 

purposes then such! specific and. particular purposes should in 

my view be respected. I will therefore adopt this construction 

that. section 78 0f the code will apply to all "iE unless the 
() (1919) PLR 47. Gale. 515, 
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Code itself makes any exception and lays down any particular 
Rule of distribution with regard to any particular assets, such, 
as it has done with regard to money deposited in court to set 
aside a sale under Order 21 Rule 89. 


I, therefore, respectfully dissent from the Patna view for 
the reasons I have stated. 

One more word remains to be said on the decision of 
Edgley J. The authority of that decision is considerablv, if not 
wholly weakened by learned Judge's observations towards the 
end of the judgment at page 841 in Chittagong Urban Go- 
operative Bank Ltd. v. The Indo Buiinah Trades Bank Lid. (1), 
where the learned Judge says: 


“ Having regard to the merits of this particular appli- 
cation we do not think it necessary to decide this question 
of law." 


That being so it was an obiter dictum, not necessary for the 
decision of the case. 


In the decision of Pandit Sidhnath Tewari v. Tej Bahadur 
Singh & others (2), there are certain observations to which refer- 
ence has been made by thc Patna authority. This was a decision 
not on Order 21 Rule Bg at all. What happened in that case 
was that the judgment-debtor deposited a certain sum in order 
to secure postponement of the sale. Sir Grimwood Mears G.J. 
delivering judgment held that the sum of money, in that case 
Rs. 500/- deposited in court by the judgment-debtor with 
-a view to postpone the sale, was. subject to rateable dis- 
tribution. His first reason was on the argument put forward 
that this money deposit by the judgmentdebtor was not a part 
or parcel of the sale proceeds. Rightly the learned Chief Justice 
of the Allahabad High Court over-ruled that contention stating 
that section 295 o£ the Old Code of Civil Procedure (Act 14 of 
1883) was amended to meet that very argument and the present 
section 73 of the Code of Civil Procedure, 1908 was enacted by 
introducing the words: 2 

Qy (1938) 42 C.W.N. 840. s d 

(2) (1952) ELR. 54 All. 516; [1933] ALR: All qii. 


! 


Civi. 


— 


1952. 


pto 
Pannalal Sen 
V. 
Lakshmisona 
Pyne 
P. B. 
Mukharji, J. 


81 


82 | 


CIVIL. 
1952. 
amm 
Pannala] Sen 
v. 
Lakshmisona 
Pyne 
P. B. 
Mukharjt, J. 


THE CALCUTTA LAW JOURNAL. [VOL^ 91. 


“ Where assets are held by court. E 


Therefore, whether the money was part : and parcel of the 
sale Prosa or not does not now matter, and as long as it 
forms 'assets held by the court' it is now subject to rateable 
distribution. i 


Sir Grimwood Mears C.J., at page 413 of the report, Pandit 
Sidhnath Tewari v. Tej Bahadur Singh (1) meets another argu 
ment that was advanced in that case, that the money was de- 
posited and paid there for use and benefit of Tej Bahadur Singh 
alone and therefore could not be rateably distributed with other 
decree-holders. At page 413 the learned Chief Justice observes: 


“So it was in the sense that the Rs. 500/- was paid as 
bargain between Tej Bahadur Singh and the judgment 
debtor. That judgment-debtor could buy a certain amount 
of time from Tej Bahadur Singh by the deposit of, that 
money in satisfaction of his decree. The judgment-debtor 
is not injured because whatever happened to the Rs. 500 f- 
be would still get the time for which he bargained. The 
deċree-holder is not injured because every decree-holder 
must know perfectly well that if by his exertions assets are 
received and are held by court there is always the possibility 
that another decree-holder may come in and bring himself 
within the necessary status for being given rateable distri- 
bution and the original decree-holder has to see part of the 
assets obtained by his exertions pass into the hands of a rival 
decree-holder.” 


This argument although open in the Allahabad case. is not 
open in my judgment in a case under Order 21 Rule 89 It is, 
if I may say with great respect, quite right that a private bargain 
or a private contract is subject to the limitations imposed upon 
it by any relevant statute operating on such contract. There- 
fore any such private bargain must be subject to such.statutes 
or statutory provisions. "Therefore, à bargain or a contract 
between the judgment-debtor and the decree-holder that he may 
put in some money to purchase time and postpone sale would 
“nevertheless be governed by section 73, because the money that 
is put in was put into court and had then become assets held 

(1) [1938] A.LR. Al. 411, 
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by the court. Such private bargain or contract cannot be 
allowed to defeat the statutory provision in section 73 of the 
Code. Under Order 21 Rule 89 it is the statute which says how 
that particular fund is to be used and paid. It is not a private 
bargain between a judgment debtor and a judgment-creditor. 
It is not a matter of contract between them. It is a statutory 
obligation imposed by Order 21 Rule 89 providing that the 
deposits in court thereunder should be distributed in the manner 
laid down in sub-clauses (a) and (b), in sub-rule (1) of Order 21 
Rule 89. 


One who deposits thé money under Order 21 Rule 89, 
deposits it only on the terms of that rule and on no other. In 
the Allahabad case there was no conflict between two different 
provisions of the Code of Civil Procedure at all and it was only 
a case whether a private contract between a judgment-debtor 
and a decree-holder could deprive other decree-holders of their 
statutory right to rateable distribution. In such a case there 
could be only one answer and that was the answer in the nega- 
tive, as given by the Allahabad decision. 

For me, however, in the present case the question is not 
whether by private bargain the statutory right to rateable distri- 
bution can be defeated. The question before me is whether a 
statutory right, mode and distribution of assets laid down under 
Order 21 Rule 89 could be defeated by the general right of rate- 
able distribution under section 73 of the Code. For reasons 
which I have already given, I am of the view that such specific 
revision of Order 21 Rule 89 is not supplanted by section 73 
of the Code. The Allahabad case also relied on the decision 
of Rankin J. in Noor Mahomed Dawood v. Bilasiram Thakursi- 
dass (1), which I have already. discussed elsewhere in this 
judgment. 

My view is that the specific rule of distribution laid down 
under Order 31 Rule 89 prevails over the general rule of rateable 
distribution laid down under section 73 of the Code, and is 
supported by a decision of Sale J. a very learned and experienced 
Judge on the Original Side of this court, in Rashunlall v. 
Ramlall Mullick (2), and by the Division Bench decision of this 
court in Harai Saha v. Faizlur Rahman (8). ‘The ratio of these 


(1) (1919) LL:R. 47 Calc. 515 (3) (1913), 1 L.R. 40 Calc. 619. 
(3) (1903) LL. R. 30 Calc. 262. 
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decisions is that the terms under Order 21 Rule 8g of the Cdde 
are too precise to admit the application of the doctrine of rate- 
able distribution under section 73 of the Code. These decisions 
follow two other previous decisions also of this court, one Hari 
Sundari Dasya v. Shashibala Dasya (1), and the other in Beharilal 
Paul v. Gopal Lall Seal (2). As far as I am aware this has been 
the uniform interpretation put upon Order 21 Rule 89 and its 
immediate predecessor on the, Original Side of this Court for 
over half a century. This ancient lineage however would not 
have prevented me from taking a different view but I find there 
are good reasons in support of these older decisions of this 
Court. 


It is not necessary having regard to the view that I have 
taken and for the reasons that I have stated to record in detail of 
the decisions. of Bombay and Madras High Courts. But even 
there authorities are available. in support of my interpretation. 
and conclusion. Reference may be made for that purpose to 
the decision of Scott C.J. and Chundervarkar ]. in Ganesh v. 
Vithal (3), and also to the observation of that eminent Judge 
meet ‘Tyyer J in Thiraviyam mia v. Lakshmana Pillai (4). 


‘There will therefore, in my PANG be an order in terms 
of the summons which I-have’set out ät the beginning of this 
judgment. - I will follow the same order for costs as was made 
by Sale J. in Rashunlall v. Ramlall Mullick (5). The applicant 
will have his costs of and incidental to this application and will 
be entitled to add them to his claim herein. As regards other’ 
decree-holders who have appeared on this summons they will 
also add their costs to their respective claims. The creditor who 
opposed the summons and appeared through counsel will have 
his costs, certified for counsel. 

S. Brahmachari: Attorney for the Applicant. ... 

B. S. Bagchi: Advocate for the Respondents. 

P. C. De: Attorney for another Respondent. 


'S.K.R.C. RR Order in terms of the 


SUMMONS, 
(1) (1896) 1 C.W.N. 195. (3 (1912) LL.R. 37 Bom. 387. 
(2 (1896) 1 C W.N. 605. (4) (1917) ILR. 41 Mad 616 (618) 


(5) (1903) LL.R. 30 Calc. 263. 


Vor. g1. HIGH COURT. 
: ORIGINAL CIVIL. ' 
Before Mr. Justice P. B. Mukharji. . 


GANENDRA KUMAR ROY CHOUDHURY 
E v. * 
NARAYAN CHANDRA MULLICK 8: oTHERS.* 


Notice—Bengal Money Lenders Act (XXXVYIH of 1049), section. 34(t) (a) (1) 
—Pieliminary mortgage decree—Provided payment of decretal dues in 
four equal instalments, m default, application for a final decree for sale 
— On default, mortgagee served a notice on rth May 1952 that appii- 
cation for final decree would be made ‘within 15 days'—Nofice of motion 
on 22nd May 1952 notifying that application would be made on and 
June 1953—On that date by consent it was adjourned to 13th June 1952 
—Court, if can make an order for final deciee—Limitahon—Section 
44(2). 


{i the statute has not put in a limitation of time within which to apply 
for the final decree bur says only that such right shall arise ‘ after’ giving 
to the defendant such nouce as may be prescribed then the notice itself 
cannot curtail] the right to apply by saying that it must be exercised within 
2 particular time and not beyond that. 


Under Section 44(3) of the Act under which the form of notice is pres- 
ciibed the time limit within which the application is intended to be made 
can be icad and constined as a special limirauon of the right to apply for 
hnal decree 


While expiess reference is made in section ş4(i) (a) (ii) of the Bengal 
Maney Lenders Act prescribing the mortgage decrec-holder's right to apply 
tor a final decree it does not proceed to provide 2 special limitation of time 
in derogation ot the Lunitation Act within which the right must be exercised, 


The specification of ume in the notice within which an application is to 
be made remains a private act of the party giving the notice and by no such 
private act, agreement or consent can the period of limitation as imposed 
by the Limitation Act be 1educed or enlarged or altered. 


Sree Chand Daga v. Sohanlal Daga (1), Debendra Nath Dutt v. Satyabala 
Dassi (2) Rangalal Mandal v. Narendra N. Ghose (3), Sovana Sundari Pal v. 
Satyendra Nath Chatterjee (4), discussed. 


* Application in connection with Original Side Suit (Liquidated claim) 
No. 835 of 1950. 
(1) h943] LL.R. 2 Calc. 237. (2) (1949) 54 C.W.N. 110. 


(3) (1943) 47 C.W.N. 637. 2 
(4 Decision of Gentle J in Sult No. 2077 of 1999. 
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Application by mortgagee decree-holder. 


Application for final decree under section 34 (i) (a) (ii) of the. 
Bengal Money Lenders’ Act. 


The material facts will appear from the judgment. 

Gomi Mitte for the Applicant. | 

A. K. Sarkar for the Respondents. 

The judgment of the Court was as follows— 

P. B. Mukherji, J. :— This is an application for final decree 
in a Mortgage Suit under Section 34 (1) (a) (ii) of the Bengal 


Money Lenders Act. 
The facts are simple. 





On the 22nd 1 February, 1951, the usual preliminary mortgage 
décree was passed in this suit declaring the applicant as the first. 
mortgagee under the two Indentures of Mortgage dated the 
22nd December, 1941 and the 22nd December 1945 and the 
amounts due to the applicant for principal and interest up to 
the date of that decree were Rs. 58,450/- and Rs. 71,438-14-3 
respectively on the two mortgages. 'The decree provided that 
the amounts due to the applicant for principal and interest and 
also cost awarded thereunder should be paid in four equal 
annual instalments. It provided that in delault of payment the 
applicant would be at liberty to apply for a final decree for sale. 
Default having taken place, the mortgagee now applies for the 
final decree, after having given notice to the mortgagors. 


The only point taken on behalf of the respondents mort- 
gagors is a short point about the notice mentioned under section 
34 (1) (a) (ii) of the Bengal Money Lenders’ Act. 


Mr. Sarkar appearing on behalf of the respondents argues 
that the application is not maintainable because the time speci- 
fied in the notice given under that Section expired before this 
application was moved in Court. The notice under the Bengal 
Money Lenders’ Act appearing as Annexure to the notice of 


Vor. 91.] ‘ HIGH COURT. . 
motion and as exhibit referred to in the Affidavit of Parswanath 
Saha affirmed on the. 31st May,- 19582, is dated:the 17th day of 
May 1952. hat.notice specified. that an appplication would 
be made by.the plaintiff “within 15 days’ to the Court for final 
decree under ‘sub-rule 1 of rule 4 of Order 34 of the Code of 
Civil Procedure. The notice of motion was taken out on the 
22nd May 1952 notifying that an, application would be made on 
the and day of June, 1952. Although -the date for which the 
notice of motion was returnable was within the time specified in 
the notice under the Statute the application .was not noted as 
made on that date. On the 2nd June 1952 when the application 
appeared on the motion list it was by consent of the parties ad- 
journed for Affidavits till the 13th June, 1952. Mr. Sarkar's 
contention is that such an application must be made within the 
time specified in the notice.given under the Bengal Monev 
Lenders' Act and as it was not actually made within that time 
this Court cannot make an order for tinal.decree. In aid of his 
argument he has relied on the well known decision of this Court 
in Sreechand Daga v. Sohanlal Daga (1), and Debendra Nath Dutt 
v Satya, Bala Dassi,(2). Further reliance has been placed on the 
decision of S. R. Das J. in Rangalal Mandal v. Narendra N. Ghose 
(3). In that decision S. R. Das J. holds that under section 34(1) (a) 
(ii) of the Bengal Money Lenders’ Act the giving of a notice in 
the form prescribed. by the Rules-made under the:said Act is a 
condition precedent for the plaintiff's right to apply for a final 
decree and the provision relating thereto should be strictly com- 
„plied. with. ., In. that, case. this Statutory notice, was, given -not by 
all the plaintiffs but by. only one amongst them. and. the notice 
also suffered from ‚the defect that the amount specified there for 
which default was alleged was not correct. It was held that 
such a notice was bad and the plaintiff was not entitled upon 
such notice to apply for a final decree: . This case however is not 

an authcrity for the. point which I am now asked to decide here 
on. the question that if the notice specifies that application will 
be, made. within 15 days then unless the application is made .to 
the Court within such, 15. days the decree-holders will lose their 
right to apply for.the final decree on the strength of such notice, 

] swa ut oc tS , fs Y E ES uo 
i£ (1) : [1943] LL.R.: 2. Calc. agr. 
(2) (1949) 54 C.W.N. uo., 
^, (8) 0949 47 CWN. 897, 
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Crvir. The case, however, which helps Mr. Sarkar on the point, 
is an unreported decision of Gentle J. in Suit No. 2077 of 1939 
957". Sm. Sovana Sundari Pal v. Satyendra Nath Chatterjee and de- 


umm 


Ganendra Kumar livered on the 14th day of March, 1945 There Gentle J. upon 
Roy Choudhury the same point observed: 


vU. 
eee Mallick, “The prescribed notice is found in Form 15 of the 
NS Rules under the Act. In the notice to be given by the 
P. B. mortgagee decree-holder notification is given that an appli- 
Mukharp, J. cation will be made by him to (he Court within a numbet 


] of -days which can be filled in by the person giving the 
notice for a final decree in the suit." 


The learned Judge then proceeds to refer to the two deci- 
sions that I have just mentioned and then holds: 


“The Bengal Money Leriders' Aci in Section 34 makes 
it imperative for a notice to be given of an intention to 
"sd apply for final decree for sale and the notice must be in 
accordance with the prescribed fonn and the prescribed 
form requires the mortgagee to state when the application” 
will be made that iš to say the period during which the 
mortgagor is to expect that the mortgagee will apply to the 
Court. “I have come to the conclusion that the application 
must be: made within that period specified in. the notice, 
and if it is not made within that period the notice has spent 
itself and when the notice is speut then until and unless a 
fresh notice is given the application cannot be made. I 
eek the preliminary objection and m the appli- 
cation.” " "^" ^ 


Left.to myself I would have been content to follow this 

decision of Gentle J. But there are certain considerations which 
a, require more careful scrutiny and Mr. Gouri Mitter appearing 
for the applicant has very ably advanced some arguments which 

: I do not find considered by Gentle J. in his judgment. I accept 

e the principle that the provision :egarding notice under the 
Bengal Money Lenders Act must be strictly followed. But 

even then does it follow that if the application is not actually 

moved in Court but a notice of motion is taken oüt returnable 

MM within the time specified in that notice, then that should be read 


T 
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as a bar of limitation as though it was provided in the Limitation 
. Act. Be it, observed that in the case, before Gentle J..the notice 
of motion was, made returnable after.the time specified in the 
Statutory notice. Here in the case before me, the returnable, date 
of the notice of motion .was,,within the time specified in the 
Statutory notice. T : d A 

The language used in Section 34(1) (a) (ii) of the Act is 
important in this;connection. That.language is “That in de 
fault of. payment of any such.instalment the plaintiff shall; after 
giving to the defendant, such notice.as,may be, prescribed, be 
entitled to apply for a final decree.” The prescribed notice is 
in form 15 under the Rules made under.the Act which uses the 
language “An application. will be'made. by me to the Court 
within . . . . . . days" The point is that under section 
340) (a) (i) the plaintiffs right to apply for a, final 
decree does not arise until after a notice.is given. All that 
tbe Statute does is to make it a condition. precedent that such a 
notice should be given and the plaintiff can apply “ after giving 
to.the defendant such notice as may:be prescribed.” If there- 
fore the notice itself specifies the time within which the applica 
tion has to be made then it puts'additional fetter on the right 
to apply for a final decree by stipulating that such.right must be 
«exercised within the period of the notice. The form of the 
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notice therefore intimating the time within which the appli- 


cation is to be made goes beyond the prohibition contained in 
the Statute itself in Section 34(1) (a) (ii). Then the question 
does arise whether such specification of the time in the Statutory 
notice requiring that the application must be made within that 
time goes beyond the Statute and therefore ultra vires. In fact 
"Form 16 made under section 34 (2) of the Act, which section 
also does not put a time limit, sets out the notice for execution 
of the decree but provides no time.limit as in notice under 
section 34(1) (a) (ii). In other words if the Statute has not put 
in a limitation of time within which to apply for the final 
decree but says only that such right shall arise "after" giving 
to the defendant such notice as may be prescribed then can the 
notice itself curtail the right to apply by saying that it must be 
exercised within a particular time and, not beyond that. Neither 
the judgment of Gentle J: nor the two decisions which I have 
referred to considered this point. In my opinion this is a point 
of substance and requires to be carefully examined. 
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Section! g4(1) (a): (if)! of the Bengal Money ‘Lenders’ Act . 
makes it a condition precedent that the plaintiff decree-holder 
before exercising his right to apply for afinal decree shall give 
the prescribed’ notice. Two conditions therefore must be satis- 
fied under this clause before his right to apply for the:finak 
decree accrues. First there must be a-default in the payment 
of the instalment.’ Secondly the decree-holder must give’ the 
prescribed notice.’ So far as the Statute is concerned ‘there are 
all the limitations imposed’ thereunder.’ The Statute says that 
‘after’ giving the notice the mortgagee decree-holder shall ' be 
entitled to apply for the final decree and’ does not prescribe the 
time ‘within which'to apply once the 'notice.is given, which 
therefore remains:governed'by Article 18: of the Limitation 
Act providing a period of 3 years from the time when the right 
to'apply accrues. The Bengal Money Lenders’ Act and specially 
section '34(1) (ay (ii) thereof do: not say that when the notice is 
once given the plaintiff's right to apply will further be limited 
by the time ‘specified in the notice in derogation of Article 181 
of the Limitation'Act. This Statute could have done so having 
regard ‘to the opening words “ Notwithstanding ‘any law for the 
time being in force" at the’ beginning of section 34(1) of the 
Act, But infact had ‘not done it. If the notice has put a limit 
to the tíme' within which the plaintiff: must apply, then ‘in so 
far as'it does so, proceeds beyond the Statute. ' Form 15 which 
prescribes the notice is certainly a'statutory notice. But the 
point remairis that this'form framed'under the Rules made under 
the Act’ has chosen 'to give a’ period: of time within which the 
application is to be made to the Court." In this case the notice 
reads “an application will be made by me'to the Court within 
15 days.” ' The statutory form prescribed does not itself sti- 
pulate the particular number of days within which the appli- 
cation is to be made. : T'he'form itself leaves blank the period 
of time and which blank space is only filled by the person 
giving the notice: | | E 


On an anxious consideration I have comé to this conclusion 
that this specification of time in the form cannot fetter the right 
to apply when section 34(1) (a) (ii) does not itself put the time 
fetter. Jt should be observed that the rule making power under 
the Bengal Money Lenders’ Act is contained in section 44. “That 
section makes it clear that the rules must be “for carrying out 
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. the purposes of the Act.” J do not consider that under section 
44 (2) (n) of the Act under which rhe form is prescribed the 
time limit within which the application: is intended to be made 
can be read and construed as.a special limitation of the right 
to apply for final decree. That will.not be’ carrying: out the 
purposes of the Act but will be creating a new law beyond the 
Act. P j p'ue cd E 


' The general procedure for enforcing a mortgage is still 
contained in Order 34 of the Code of Civil Procedure and 1 
read the Bengal. Money Lenders Act only. to provide such 
specific inroads upon the general law as are expressly or by the 
most necessary implication contained in ‘the Bengal Money 
. Lenders’ “Act. : When therefore I find: that under Order 34 of 
the Code of Civil Procedure the mortgagee decree-holder’s right 
to apply for the ‘final decree is governed by Art. 181 of: the 
Limitation Act I am unwilling to take away such statutory right 
unless the Special Statute ‘of the Bengal Money Lenders’ Act 
expressly or by necessary implication takes it away. As I read 
and intrepret section 34(1) (a) (ii) of the Bengal Money Lenders’ 
Act, I find that while express reference is made prescribing the 
mortgagee decree-holder’s: right to apply for a final decree it 
does not proceed to' provide. a special limitation. of.time in 
derogation of the Limitation Act within which the right must 
be exercised. - It is true that prescribed notice has to be given. 
It is also true that the prescribed notice in this case provides a 
time limit. But neither of these two facts can override the 
Statute itself which does not put that limitation. Nor does the 
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fact of a specified time in the notice in my opinion can be said ` 


to override the Limitation Act. ‘To exalt the time limit put 
privately by the notifying party in. the blank space provided in 
the prescribed statutory ‘notice, into a period of limitation is 
to my mind engage in legislation. To do so to. the extent of 
importing al! the technicality of a Notice of Motion read with 
Limitation Act as in Shreechand Daga v. Sohanlal Daga (1), that 
a notice of motion made returnable on 2: particular date does not 
amount to making of the application in Ccurt within the mean- 
ing of the Limitation Act is.to create a technicality where it does 
not exist. TI find no justification that: this strictness with which 


(1) [1943] L.L.R. 2 Calc. 227. 
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Civi. the limitation Act has m—» to'be acre. dhani be ied 
psi in construing the effect of the period of time which the notifying 
dd party puts in by his-own hand in the. blank space of the pres- 

Ganendia Kumar cribed notice under! Form 15 read with section 34 (1) (a). (ii) 
Roy Choudhury ofi the: Act and ‘Rule 23(1) made’ thereunder. There is, no 


v. : . - : 
authority for such a proposition and in the absence of one. it 
Narayan Chandra Y pop 


Mullick, appears to me it is an unjustified extension of the principle laid 
ON down in Shreechand Daga's case '(r) applied to a statute like the 
P. B Limitation Act. This however is:»nly an independent reason. 


Mukharjı, J. If that. principle.is intended to be.apolied in all its strictness in 
construing the notice. under’ Form +15 of the: Bengal Money 
Lenders' Act then'I would: hold that in so far as that form 
makes a special limitation of time. within which to apply for 
final’ decree, such special limitation .is. ultra vires the, Bengal 
Money Lenders’ Act and therefore. void: and ineffective. 

UU. Um. pal a T ' Coo ' ‘ Tags. "um ; 

I, therefore, do: not interpret.the time méntioned in -the 
statutory notice under section 34(r) (a) (in of the Bengal Monev 
Lenders’ Act as a.limitation: within which the application has 
to be made. This construction does. not create any hardship 
for the ‘borrower for whose relief the. Statute was enacted:. 
Court's power: to grant extension. of time even then under: Order 
34 Rule 4(2).of the Civil, Procedure Code is preserved expressly. 
by the first proviso to section 34(1) (a) of the Bengal Money’ 
Lenders’ Act. . "This construction therefore that 1 am putting is 
in harmony with the spirit and Mangan alike of the Money 
Lenders’ Act. = i. ^ | 


si! La ` ' t T, 1 (dn 


_ ‘There is yet another.reason why the time mentioned in the 
Statutory notice should not be read as. prescribing a period of 
limitation. ‘The ‘prescribed.:statutory notice does not itself lay, 
down the period of time: within which the application is to be 
made. As I have said the party notifying in each case by his 
own hand puts whatever time he chooses to fix. . If this were 
intended to be a limitation as hard as oné under. the Limitation 
Act then the result will be that there will be varying periods of 
limitation for applying for a final decree according. to: the: whims 
of the mortgagee decree-holders and according to:such times as 
their fancies dictate Some may put in the Statutory notice 
7 days others a fortnight, or one ‘year ot twelve years. It is 
(1) [1943] LL.R. 2 Calc. 227. E : 


: ba £c 
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going to be said that if 12 T time is given in the notice that 
will keep alive the right: to apply for final decree which normally 
would have been barred by 3 din under Article 181 of the 
results. This will lead to > most Ver laws for the same classes 
of people. I therefore hold that ‘filling, up: the, blank . ‘Space 
providing the time within which the application is to be made 
remains a private act of the: party giving the notice and by 
no such private. act, agreement or-consent can the period of 
limitation as imposed „rby. the,Limitation Act be reduced or 
enlarged or altered. If any authority is needed for such well 
known proposition reference may:be.made'to the’ Full Bench 
decision of Kristo Komul Singh v. Huree Sirdar (1), and section 
28 of the Contract Act. 


For these reasons: I respectfully dissent from that decision of 
Gentle J.. and I hold that the plaintiff applicant'is entitled to 
the final decree that he has asked. , 

Mr. Sarkar also raised the point that in the Statutory notice 
in this case, the. notice after specifying the amount of the first 
instalment: up to date asks for ^ subsequent interest" in terms 
of the preliminary decree without stating the exact amount of 
interest due. In my opinion the.notice on this point is suffi- 
ciently in compliance with the Act and. the preliminary decree 
and cannot be impugned on the ground that the exact figure is 
not stated. "The rate of interest is fixed and it is a matter of 
calculation and the decree makes it abundantly clear by saying 
“ subsequent interest payable. under Rule 11 of Order 34 of the 
First Schedule, to, the. Civil Procedure Code." . It:.is properly 
said “ subsequent interest ” as it grows from day to day and does 
not remain' stationary. KA 

There will therefore be an order i in terms of the notice of 
motion., ' , 

N Ghosh: Solicitor fab the Apian h 

$. N. Khan, H. K. Mitra, J. C. Bose, D. C. Dutta, 
T. Banerj rjee: ' Solicitors for the E ae 
SG... n TU , " s Orderin terms of the 

B notice of motion. 
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OEEMIE SET DION 


Before Mr. dA 2 Sen and Mr. Justice K. C. ‘Chunder. 


r7 "s 


Tus. o3 C. B. PATEL & CO. De 
n T 
. THE RIVER STEAM NAVIGATION CO. LTD.* 


And 
MAULA BUX MD. ANWAR and ' 
: ANNAR BOOT HOUSE." E 
s l 
THE INDIA GENERAL NAVIGATION RAILWAY 
CO. LTD.* 


Carriers—Liability—Contract—Clause II—Steamer Company contracts to 
carry goods to East Bengal (now Eastern Pakisthan\—As jrincipal over 
their own transport system and as agent over other company's carrying 
administrations—Indian Carriers Act ( yo Of 2 0), section 
$—Steamer Company, if liable for loss or damage caused during transport 
over other company's carrying administrations. 


A Steamer Company under Clause 11 of the Contract undertook to carry 
goods with full responsibility over their. own transport system but "where 
goods were accepted for carrying beyond their own system, the company 
declared to act merely as agents for such other carrying administration. 
The goods were damaged during transit in the other carrying administration. 


The question is whether such contract offends AKAN section 8 of the Carriers 
Act. E ' i i 


Held—there is nothing in section 8 or in any part, of the ! law of contract 
or of law of carriers by which an agent contracting on behalf of known 
principal is prevented from restricting. his own personal liability for the 
acts of the principal or the agents or servants of the' prapa 
^ Civil Rules Nos. "S to 575 ae 1952 against the order f. the Full 
Bench, Small Causes Court, Calcutta, passed in an application and. dated 
the 6th March 1950 ‘against the judgment and Order of the Judge, ‘Court of 
Small Causes Calcutta, passed in Suits No. 1886, "d 1889, Mad 1884 of 
1948 ne SAE IG ANG December, 1948. ' ' 

‘ Re. ry p ) 

Civil Rule No. 576 of 1950 against the Order of the. Full Bench, Small 

Causes Court, Calcutta, passed in an application and dated the 6th March, 


| 1950 against the judgment and Order of the Judge, Court ot Small Causes 


Calcutta; passed in Suit. No. 4868 of 1948 and dated the and December, 
1948. Cond 
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4.0" i i Bo c ' "t ity 


Petition by the Plaintifs under section 115 of the Code of 
Civil Procedure. 


| The material facts will appear from the judgment. 


: Hiralal Chakravariy è Radha Kanta, Bhattacharyya for the 
Petitioners. | 


: roe M 
JAN ; a! oat £1 Tg , a 


A. C. ‘Chatterjee & Khetra Mohan Chatterjee for the 
Opposite Party. 


' ` The judgments of the Court were as follows: — 


K. 0.  Chunder, J: :— These six Rules were issued at the 
instance of plaintiffs in six applications fled in the Court of 
Small Causes, Calcutta, under Section 38 of the Presidency 
Small Causes Courts Act against, R. S. N. Company in five cases 
and the I. G. N. and R. S. N. Companies in the sixth. 


The facts in ‘issue and the point in dispute : are alike. The 
plaintiffs i in all the six cases sent consignments, of goods through 
the Steamer Company to East Bengal, now Eastern Pakistan. 
In each of the cases there was a forwarding note which was the 
basis of the contract and clause 11 is as follows:— 


“The Company undertake to carry goods over. their own 
transport system only. Where goods are accepted by the Com- 
pany for carrying beyond their own transport system. and where 
goods are either wholly. or partly carried by the other carrying 
administrations, in the matter of carrying beyond the Company’s 
own transport system, the company act merely as agents for such 
other carrying administration. The contract of carriage shall 
be. deemed to have been entered into between the consignor 
(and the consignee) on the one hand and the one or other of 
the various carrying administrations, including the. company on 
the other hand that may at any material time ‘be in control 
or possession of the goods for carriage to destination and/or 
delivery to the consignee and that.any liability for loss, damage, 
destruction, partial or total deterioration, detention and delivery 
` of the goods: m iind rest on the respective carrying adminis- 
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trations in whose ange: ‘the goods may have been placed at 
the time such loss, damage etc. are found to have arisen. In 
case: "of goods accepted by the company for carrying beyond their 
own system of transport, the consignor (and consignee) shall be 
deemed to have agreed that the company, has accepted such 
goods on the footing that the consignor ' (and the consignee) 
has entered into a series of contracts with the different carrying 
admiinistrations and that the company will not be liable for any 
loss, damage etc. which may happen when the transit over the 
company's system of transport is oyer, and when the -goods are 
not directly under their“control” ^ — 


This can leave no room for doubt that the steamer, people 
were contracting às principals so far as transport over their own 
system was concerned but as agents for known principals, that is, 
(he railway companies, SO far as transport over the railway 
system was “concerned. The, Clause also leaves ao room for 
doubt ‘that so far as “transport over the steamer company’s 
system was concerüed they fully undertook. to be liable for any 
loss, damage etc. by themselves or agerits or servants, but as far 
as loss or damage etc. caused when in transit over the railway 
system was concerned they: as agents were not to be liable for 
loss caused by their principal or the agents or,servants of the 
principal. "The liability for the loss will be that of the railwav 
company as s principal, | ea 

The main contention it appears before the courts was that 
this offended against section 8 of the Carriers oe Section 8 of 
the ‘Carriers Act réads as follows: 


E Notwithstanding anything herein before contained 

every common carrier shall ‘be liable to the owner for loss 

' of or darüage to any property delivered to such carrier to be 

carried where such loss or damage shall have arisen from 
‘criminal act of the carrier or any of his agents or servants. 

That section lays down two things. First, that the principal 

is always to be liable to any loss or damage etc. caused by the 

principal himself or the agents of the principal or the servants 

Secondly, any contract to the contrary;will be void. In the 

present case in cause 11 care has' particularly. been taken to. Te- 
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tain in each case, whether the transport system is that of the Civi. 
steamer company or of the railway administration that the lia- 





bility of the principal for acts, by himself or his agents Or ser- CEU 
vants remains intact. There is nothing in section $ or in any C. B. Patel 
part of the law of contract or of law of carriers by which an & Co. 
agent contracting on behalf of known principal is prevented from M 


restricting his own personal liability for the acts' of the prin- poni a 

cipal or the agents or servants of the principal. Therefore the Ltd. 

Full Bench of the Calcutta Court of Small Causes rightly de- — 
cided that clause 11 did not -offend against section 8 of the A. C. 

, Carriers Act. The decisions cited before it do not cover the Chunder, J. 

« point now raised at all. They were cases dealing wita principal 

absolving himself from liability for the acts of agents or servants 

which is not the case now before us. 


Under the circumstances all the six Rules are discharged 
with 'costs. | | 


A. N. Sen J.: 





I agree. 


S.C. ' Rules discharged. 
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<> APPEAL FROM ORIGINAL CIVIL. 


Before Mr. ae: K. C. Das Gupta’ and Mr. Fustice 
© © P. N. Mookerjee. 

4 "DAVCO PRODUCTS LTD. °” 

"^ RAMESWARLAL SODHANI & OTHERS." 


Indian Companies Act, Section 170—Winding up application by fully paid-up 
share-holder—Whether averment of surplus asset is essentiai in the 
petition. vd 

l 

Original Side Compan Rules—Rules n. ind 52 of Appendix 7 5 the 
Origmal Side Rules—Effect of acc not Prope verified. 


Per P. N. Mookerjee, J.: —An apiet under Section 162 of the Indiar 
Companies Act not made in conformity witb the relevant Rule 52, and Form 
13 of Appendix 7 is protected under Rule 11 of Áppendiv 7 of the Original 
Side High Court Rules from being thrown out. 


It would not be proper to upset the order of winding up in the appeal 
on the ground of defective verification of the winding-up application. 


Section 170(1) of the Indian Companies Act clearly contemplates: a case 
where there would be no surplus assets available for the applicant’s benefit 
and such applicant may well be a fully paid-up share-holder and it enjoins 
that an application for winding up should not be dismissed merely on the 
ground there would be no surplus assets left in windiag up. 


Per Curium—When a winding-up application by 2 fully paid-up share- 
holder is supported by creditors, the application is in substance a creditor's 
application. 


Appeal by the Davco Products Ltd. against the m 
order of Banerjee, J. 


~ 


The material facts will appear from the judgments. 


S Chaudhury, Sankar Baneriee & P. Mandal: for the 
Appellants. 
Anil Mitra, A. K. Sen: for the Respondents. 


B. C. Mitter: for the Imperial Bank of India. 


The judgments of the Court were as follows: — 
*Appeal from Original Order No. 53 of 1953. 


Li 
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_ K. C. Das Cupta, J.:—This appeal is against the order 
made by Banerjee J. on the application of a paid up share 
holder of the Davco Products Ltd. to wind up the company. 
The grounds on which the order was asked for were that the 
company had suspended business for more than a year, that it 
was unable to pay its debts and that as the substratum of the 
company was gone, it was just and convenient that the company 
should be wound up. The application was contested by the 
company. It was supported by two other paid up share holders 
and also by two persons who claimed to have been employed 
by the company and to have, obtained decrees for arrears of 
. salary due to them against two of the :directors and claimed: to 
be the creditors of the company. Of the other creditors, the 
Imperial Bank of India, claiming due of over Rs. 1,50,000/- for 
which a suit was pending in the court of the Subordinate Judge, 
Alipore appeared and denied certain allegations made against 
them by the applicant but did neither support nor oppose the 
application for winding up. 


At the hearing of the application no body appeared to 
oppose the same. The learned judge held that this was an 
application on bebalf-of the share holders to wind up a com- 
pany and was supported by several creditors, during the last 
four or five years, that the company was insolvent and that it 
was just and equitable to make the winding up order. 


The main point urged on behalf of the appellant is that as 
the application is by a fully paid up share holder, he is bound 
to allege and prove in the first place that on the winding up 
there will be such a surplus available for distribution to the fully 
paid up share holders and that the Spas has a tangible in- 
terest in the matter. ; 


Before I consider this contention which is the appellants' 
main line of attack against the order, it is necessary, to consider 
some of the points that, were urged. The first of them was 
that the application was not in proper form not being a verified 
application supported by a separate affidavit. The defect alleged 
is however one that the court can excuse and we cannot inter- 
fere with the order that was made on this ground. 
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Next it was urged that the verification "of the application . 
itself was kasa a The a MADHA was in these’ words. 


“E Rameswar Sodhani the’ petitioner abovenanied solemnly 
affirm'and say that the statements contained in all the paragraphs 
of the foregoing petition save and except those as are ascertained 
from searches which are believed by me to be true and those 
as are expressly made as submissions to this Hon'ble High Court 
are true to: my knowledge.” 

It cannot be made out on a perusal of the petition which 
of the' statements’ have been ascertained from searches, and so 
it is impossible to know which statements are affirmed by the 


deponent to be true to his knowledge. ‘Solemn affirmations of 


the' nature are worse tham useless.’ They are really attempts to 
mislead the court that certain facts are being affirmed to be 
true to the deponents’ knowledge while really no facts are being 
so affirmed. The deponent is in the happy position that he 
cannot be touched in criminal proceedings for having made a 
false affirmation, for he has made no affirmation of fact. This 
kind of affirmation cannot be too'strongly condemned and were 
it not for the fact that the company itself has admitted several 
facts I would have been inclined to accept Mr. Chowdhury's 
contention on behalf of, the appellant that no order should be 
made on an application verified in this unsatisfactory and de- 
ceptive manner. As however there are several admitted facts, 
I do not think it might interfere with the order that has been 
made on this ground. 


The admitted facts may be S summarised thus: ‘The 
Davco Products was incorporated in July 1946 under the pro- 
visions of the Indian Companies Act as a public limited company. 
The present authorised capital is Rs. 25,00,000/- the issued and 
paid up capital is Rs. 12,50,000/- soon after its incorporation 


_the company’ obtained a lease of about 40 bighas of land at 


Panihati for a period of 75 years and erected thereupon a factory. 
There is a condition in the lease that the lessor will have the 
right of re-entry if the company be wound up. 


The balance sheet of the company for 1947 showed a loss 
of Rs. 21,705/- and showed that it had spent more than 
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Rs. %,00,000/-.for plant and: machinery in the said factory 
about Rs. 85,000/- on development expenses; about Rs. 61,000 [- 
for furniture and fittings, about Rs. 33,000/- for machine tools, 
Rs. 21,000/- for Motor cars'and lorries and Rs. 77,000/- on 
stores and spare parts. .It appears.to be the company’s own 
case that more than 3 lacs were spent on the erection of the 
factory itself., A good part of the. 194) lacs that had been 
received appears to: have been thus spent in fixed capital. 


t 


a 


For carrying on its business the company had to take ad- 
vances from the Imperial Bank of :India. . At the ‘end: of 
February 1950 the company was indebted to the extent of about 
3 lacs of. Rupees; and forthe recovery of this debt. The Im- 
perial Bank filed a suit in the original side of this Court on the 
8th of March 1950. On the. 38th of March 1950 an order was 
made by this court by which the official Receiver was appointed 
Receiver of the assets, stock in-trade, good debts, plants and 
machinery of the company. In April 1950 the official Receiver 
took possession of all the goods, stock-in-trade, plants and 
machinery at the company's factory and show room and its regis- 
tered office, and locked the said factory the show. room and the 
registered office of the company. On the 5th of May 1950 a 
decree was made in the suit in favour of the Imperial Bank of 
India without contest by the company of the account claimed 
in the suit declaring a charge over the goods, stock-in-trade plant 
and machinery of the company and its factory and showroom 
and for sale there. of. "Pursuant to the decree the official 
Receiver has sold all the goods,- stock-in-trade plant and 
machinery of the company in June 1951. The position is that 
since possession was taken by the official Receiver in April 1950 
the company did not carry on any business whatsoever. 


It must be held on the admitted facts that the substratum 
of the company is gone. The principal objects of the company 
was the manufacture of tubular furniture, children's toys and 
similar other goods. It has “become impossible to carry out 
such- manufacture after the stock-in-trade, plant and machineries 
of the company were sold out in execution of the decree obtained 
by the Imperial Bank. The only assets.since then have been 
the factory building and the leasehold. interest in,the land on 
part of which the factory stands. 
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“In paragraph 8 of the affidavit which Narsingdas Bagree, à . 
Director of the company has sworn on' behalf of the company 
it is stated that.after the Imperial Bank had instituted its suits 
in the Alipore Court for the xealisation of Rs. 150,e00/-: " the 
Company through its Director Narsingdas Bagree tried to: procure 
funds. for. paying off the debts of the Imperial Bank and to run 
the factory again and that even after certain negotiations failed 
the said Narsingdas Bagree is trying his level best to procure 
funds from some other quarters to pay off the debts of the 
Imperial Bank and to start the business of the company again." 
It is admitted: however.that he.has not been successful in his 
attempts. '. i E E m cs 

. Looking at the entire, position I think the irresistible con- 
clusion is that the substratum: of the company is gone and that 
there is no reasonable chance of the company starting business 
again. . There is a.long line of cases in which the courts have 
held that in such circumstances, it is just and convenient that 


the company should be wound up. os 


There remains for consideration Mr. Chowdhury's main 
contention that the application of a fully paid up shareholder 
must.be rejected unless he alleges and proves that there are 
assets of the company of such an amount that in the event of 
a winding up he would have a tangible share of surplus to 
receive. For this contention Mr. Chowdhury believed on the 
statement of the law on the subject by Jessel M. R. in Re: 
Rica Gold Washing Company (1). In that case there was a 
petition by the holder of seventy five fully paid up shares. It 
was dismissed by Hall V.C. on, the ground: that it was not a 
bonafide petition. The appeal was dismissed by:a Bench con- 
sisting of Jessel M. R. Bramwell L.J. and Brett, L.J- In 
dismissing the appeal the learned Master of the Rolls made 
the following observations, whichappear at Page No. 42 of the 
Report. pm | 4 

“Now I will say a word or two on the law as regards the 
position of-a petitioner holding fully paid up.shares. He is not 
liable to contribute anything towards the assets of the company, 
and if he has any interest at all, it must be thatiafter full payment 
of all the debts and liabilities of the company there will remain 

(1) (2879) 11 Ch. D. 36. 
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“ a surplus divisible among the share holders: of sufficient value to 
authorise him to present a petition, that: being his position and 
the rule being that the petitioner must succeed: upon allegations 
which are proved, of course the petitioner must shew the Court 
by sufficient allegation: that he has a sufficient interest to entitle 
him to ask for. the winding up of the company. I say a sufficient 
interest for the mere allegation of a surplus or of a probable 
surplus will: nof be sufficient. He must shew what I mav call a 
tangible interest. J am not going to lay down'any rule as to 
what that' must be, but if he shewed only that there was such a 
surplus as; on being fairly divided, irrespective of tlie costs of the 
winding up, would give'him £ 5/-;'I should say that would not 
be sufficient to induce the court to interfere in his behalf.” 
Bramwell L.J. concurred with the opinion’ baa at 2 the 
learned: MAS of Rolls; Brett L.J. EES: 

i With TERN to what ite Maen of the Rolls’ has said as 
to whether the court ‘would’ order a winding up on the appli- 
cation of a fully paid up shareholder where the companv has no 
assets except. moneys to be recovered under a case of fraud 
alleged and: proved, I: for the present, with»great deference, de- 
‘cline ‘to give an opinion because P think the Heu is not 
raised in this case." 

The learned ‘Master ‘of the Rolls selera his proposition 
in-Re: Vron Colliery Company (1). "He stated there that a 
fully paid up shareholder has no locus standi to apply for a 
winding up order unless’: he ‘alleges that-'there is a surplus 
and gives some evidence in support of the allegation, for other- 
wise he has no interest in a winding up. 


"In 1908 the English companies ‘Act 'was amended to intro- 
duce the ' ‘provision which we now find: in section: 225 of the 
English Conipanies Act and Section '170' of the Indian Companies 
Act that the court shall not refuse to make an order for windinz 
up merely on the ground that there are no assets. Two years 
after that in 'the year 1910, the court had to consider [:n Re: 
Kasloslocan Mining and Financial Corporation Ltd] (2). 
petition by the’ holders of 5,000 fully paid up b nidis 
for a compulsory winding up order on the ground that:'the 
company had no assets and ‘was’ Insolvent : and the whole 

(1) (1882) 20 Ch D. 442. (2) [1910] WAN. 18. 
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of the substratum of the Company was gone. Reliance was : 
placed on behalf of the company and.a large: body of share- 
holders on the Rule laid down in Rica Gold Washing Company 
and other cases. For the petitioner it. was pointed out that all 
the.cases were decisions before the Act of 1908 and it was sub- 
mitted that under the new section 141 which contained. the pro- 
vision mentioned above, the. absence of assets was not a suff- 
cient objection.toe an order. The Judgment of Neville J. was in 
these words. . I think that the petition ought to be dismissed. 
It'is a petition. by.a fully paid, up shareholder and he alleged 
that the company has no assets and is insolvent. Under these 
circumstances the eee must be: Causes walih costs. 


While it “would seem that the obrection of a large ‘body 
of shareholders to an order being made up weighed with the 
learned Judge, it is clear that in the opinion of the Judge, the 
rule that the application of a fully paid up shareholder: should’ 
be rejected if it be shown that he has no tangible interest in the 
order asked for was "ppo law.. | 


The iu as laid down in Rica Gold Washing Comi was, 
followed by.East. Punjab High. Court in the Bharat Bank Ltd. v. 
Lajpatrai Sawhney & ors. (1), but in Re: Clive Industries and 
Recording Company when Chagla J. dismissed the petition of a - 
fully. paid up' shareholder for winding up on the merits, there 
is an observation that as the law stands today the shareholder is 
under no obligation to satisfy: the court that on a winding up 
there. would. be surplus assets. p 3 


It was urged on behalf of the respondent that in view of 
the provisions of law, mentioned above that a petition for wind- 
ing up shall.not be rejected merely on the ground that there are 
no. assets the. court need. not.consider at.all a petition by a 
fully paid up shareholder or by any body else whether there would 


be surplus assets. Jt was also urged in view of the provisions 


mentioned above that the rule laid down in Rica Gold Washing 

Company is no longer good law. I am not impressed, by the 

argument., The section: does not debar the court from taking 

into consideration that there are,no assets. It is a sound rule 

that the court should not in any matter make an order on the 
(1) [1950] A.LR. E.P. 3328. 


* 
gk 
5 2 LI 
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ELA of a person who has interest therein for when a 
. person asks for an. order without any tangible interest in the 
result there is ordinarily good ground for thinking that the 


application is for- ulterior purpose and not a bonafide applica 
tion. 


-The provision in law that a petition shall not be refused 
merely on the ground that there are no assets does not make 
it any the less necessary for the court to be vigilant, that the 
courts process is not abused. I am therefore not prepared to 
accept the contention that the rule laid down by Jessel M. R. 


is not good law. 


! do not however think that makes any difference in the 
present case, As was laid down by thé learned Master of the 
Rolls, himself in Re: Vron Colliery Company (1) mentioned 
above, the rule that the application by a.fully paid up share- 
holder must be rejected unless. he alleges and proves that there 
would be surplus assets and that he has a tangible interest will 
not operate when the creditors have come and supported the 


application. At page 447 of the report appear these observations 
of the learned Master of the Rolls: 


" There Is no allegation in the petition that there will be 
a surplus and the petitioner is not a creditor so the petition was 
demurrable. Creditors however came and supported it and a 
winding up order was made. I think that the petition ought 
to have been amended by joining a ‘creditor as a co-petitioner 
before an order was made upon it, but we are not now concerned 
with the validity of that order which is not under appeal and 
I am of opinion that in substance 1t was right.”  , 

The present application of the fully paid up shareholder 
was as has been stated above supported by two persons whose 
claims to be creditors of the company has been controverted. 
I hold that these former employees are creditors of the company, 
and às they have supported the application the application is in 
substance a creditors" application. Treating the application 
thus; the court has to Appi: the rule laid down in Re: Creggle- 
stone Coal Ltd. (2). . | 

(1) (1882) 20 Ch. D 443. (9 [1906] 2 Ch yk 3237. 
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In that case the court had to consider a creditor's petition < 
for a winding up which was opposed by the debenture holder 
and by the company on the ground that there were no assets 


Davco Products available for the unsecured Creditors. It was held that the onus. 


Ltd. 

v. 
Rameswarlal 
Sodhani. 
K. C. Das 
Gupta, J. 


was on the respondent to prove that there was no reasonable 
possibility of any benefit accruing to the unsecured creditors 
from the winding up and unless that onus was discharged 
the petitioner was entitled to a winding up order. In affirming 
the decision Collins M. R. said “this case appears to me to 
depend on the truth of the appellants assertion that in no possible 
case would the petitioner gain any benefit from a winding up 
order. Is there any possibility of the creditors reaping any 
profits out of it? It occurs to me that the onus is vdd on the 
debenture holders to negative that possibility . . . iu 
Cozens Hardy C.J. observed "I think that the costs ought 
not to be astute endeavouring to support the contention that 
there is no possibility of any surplus.” 


Applying this rule to the facts of the present case I am 
of opinion that it is not at all clear that there would be no such . 
surplus. Admittedly there is condition in the lease under which 
the landlord will be entitled to cancel the lease, if a winding up 
order is made. On such cancellation the liquidator will have 
the right to remove the factory building. It may be that if the 
building has to be demolished and the materials removed the 
Liquidator is not likely to get more than perhaps a few thousand 
rupees. But it seems reasonable to think that as the lessor will 
also be anxious to get the factory building it will be possible for 
2 careful Liquidator to get first a price only slightly less than 
the figure at which it has been valued by Messrs. Ballardie 
Thompson & Mathews. Whether this valuation be Rs. 10,28,000 
as shown in the Balance Sheet it is not unreasonable to. think 
that on a cancellation of the lease the Liquidator may be able to 
obtain first a sum well above Rs. 5,00,000/-. 


According to the company there is no big creditor apart 
from the Imperial Bank. - The dues to the Imperial Bank are 
near about Rs. 1,350,000. It is not known what the total dues to 
the other creditors are. I find therefore that it has not been 
proved that the creditors have no reasonable chance of reaping 
any benefit out of an order for winding up. 


— 
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It has to be mentioned that before us the Imperial Banx 
of India appeared to support the appeal. As already stated it 
appeared in the court below, but did neither support nor 
oppose the application. It is therefore not possible to take 
serious notice of its opposition to the winding up order. 


I have therefore come to the conclusion that the order 


lor winding up was rightly made and that the appeal should be 





P. N. Mookerjee, J.:—I agree that this appeal should fail. 
As, however, the points, involved in this case are of considerable 
importance I propose to deliver a separate judgment. 


The broad question that arises in this appeal is whether 
the " winding-up order” ‘made by Banerjee J. against the Appell 
ant Company is justified in law in the circumstances of the 
present case. 


The undisputed facts leading to this appeal are as 
follows: 


The Appellant Company (Davco Products Ltd.) was 
incorporated on 10th June 1946 as a Limited Liability Com- 
pany with an authorised capital of Rupees Five Lacs divided 
into 50,000 (fifty thousand) shares of Rs. 10 /- (Rupees Ten) 


each. 'The capital was fully subscribed and the 50,000 ^ 


shares were duly and fully paid up. On 6th February 
1947 the authorised capital of the Company was raised from 
Rupees Five Lac to Rupees Twenty-five Lacs by 
creating one lac new Ordinary Shares of Rs. 10/ 
(Rupees Ten) each and 10,000 (Ten thousand) 5% 
tax-free Redeemable Preference Shares of Rs. 100 f- 
(Rupees one hundred) each, redeemable by gist July 1950. 
The whole of the authorised capital was, however, not 
subscribed and the total subscribed capital of the Company 
at the relevant date, namely, the date of the application, on 
which Banerjee J. passed the “ winding-up order” stood at 
5,000 (five thousand) fully paid-up Redeemable Preference 
Shares, representing rupees five lacs, and 75,000 fully paid- 
up Ordinary Shares representing Rupees seven lacs and a 
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half aggregating to a total subscribed capital of Rupees 
twelve lacs and a half. The objects of the Company were 
inter alia manufacture of perambulators, tubular furniture, 
children's cycles, toys and other novelties, etc. as set out in 
ís Memorandum of Association, and it had its registered 
office at P-31, Mission Row Extension, Calcutta. 


In March 1947 the Company took lease of the.property 
known as “ Tagore Terrace " about 40 bighas of land and bunga- 
low standing thereon, at Sodepur, 24 Parganas, for a term of 
75 yeafs which iucluded a fairly long optional period and on 
the said land it built a factory and therein installed certain ` 
machineries and plants all in the course of the said year 1947. 
The balance. sheet of the -Company for the period ending gist 
October 1947 disclosed a loss of Rs. 21,705-2-2 and the Company 
had to incur debts to the extent of over Rupees three lacs from 
the Imperial Bank of India on hypothecation of its assets. In 
the year 1950 the Imperial Bank instituted Suit No. 1140 of 1950 
on the Original Side of this Court for recovery of their dues and 
in that suit the Official Receiver was appointed to take charge of 
the Company’s assets, etc. and eventually pursuant to the decree, 
passed .therein in favour of the Imperial Bank of India, the 
goods, stock-in-trade, plants and machineries of -the Company 
were all sold by the Official Receiver in or about June 1951. 
The, sale proceeds were, however, insufficient to pay off the 


Bank's dues and for about a lac and half. that still remained 


outstanding, the Imperial Bank fled another suit against the 
Company. at Alipore claiming a charge on the Company's above 
leasehold land and the factory building, etc. standing thereon. 
That suit. is-still pending. 


Sometime in June 1950 one of the shareholders applied to 
this Court for a " winding-up order" against the Company. 
That application, however, was eventually withdrawn but the 
situation- did not. improve, and on 27th December 1951 the 
present application was filed by another shareholder under 
section 163. of the Indian Companies Act, praying inter alia 
that the Company be wound up by this Court. Banerjee J. by 
his order dated 12th March 1952 allowed the said application 
holding inter alia: — 
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Mookerjee, J. 
(e) that “it is just and equitable to make the winding-up 
a order." ' 

The Company has now appealed and in the ne, it seeks 
, reversal -of the above “ winding up order" made against it by 
Banerjee J. ‘The propriety of that order has been. vigorously 
challenged before us by the Appellant’s that is the Company’s 
learned Counsel, Mr. S. Chowdhury, and several points have 
been urged by -him in support of" this appeal which I shall 
presently notice and discuss below. 


- Mr. Chowdhury’s first contention ‘raises a purely technical 
plea, namely, that the Respondent’s application under Section 
162 of the Indian Companies Act was not made in conformity 
with the relévant Rule 52 and Form No. 13 of Appendix 7 of 
the Original Side Rules of this Court which, according to Mr. 
Chowdhury, require an application and a separate supporting 
affidavit and not merely one single verified application as was. 
filed. in the present case,.and he has asked us to throw out the 
application on this ground. By this argument, however, I am left 
wholly unimpressed. The defect pointed out by Mr. Chowdhury- 
is at the most a formal and ‘technical defect and no 
Appellate Court would be jusufed in allowing the appeal 
against the " winding-up order" merely on this ground: I am 
also of the opinion that in the circumstances of this case, Rule 
11 of the same Appendix 7 would protect the " winding up 
applicatiori " from being thrown out on this ground. ‘The case 
of Japan Cotton ‘Trading Co. Lid. v. Jajodia Cotton Mills Ltd. 
(1),icited by Mr. Chowdhury is distinguishable, the defect there 
being of ‘a different and much more serious charactér. This 
` point of: Mr..Chowdhury must therefore fail. i 


(1) (1936) I.L.R. 54 Calc. 845. 





110 
s e F 
CIVIL. 
1952. 
te? 
Dav co Products: 
Ltd: 


v. 
Rameswar Lal 
Sodhan1 





P.N. 
Mookenjee, J. 


THE CALCUTTA LAW JOURNAL. [Vor. 91. 

Mr. Chowhury next contended that even the verification 
appended to the Respondent’s application was not a proper: 
verification acceptable in law and he argued that Banerjee J. 
ought to have refused to entertain the application with such a 
defective verification. Y would not say that there is no force in 


~ this contention and perhaps a proper affidavit ought to have been 


insisted upon before admitting the petition. When, however, 


. the “ winding up order" was made there were before the Court 


certain admitted or undisputed materials, as disclosed by the 
affidavits of the parties, namely,.of the applicant Respondent 
and of the Appellant Company as well, which broadly supported 
the petitioner's allegations and as the Court's " winding up 
order ” is, in my view, sustainable on the merits on those mate- 
rials, I am not prepared and in my opinion it will not be proper 
to upset that order in appeal on the ground of defective veri-. 
fication of the “winding up application." n tbe 
second point of Mr. Chowdhury also cannot succeed. 


The third point urged by Mr. Chowdhury raises an inter- 
esting question of law: Founding himself on a dictum of Sir 
George Jessel, the celebrated Master of the Rolls, Mr. Chowdhurv 
argued that the Respondent's petition or “ winding up applica- 
tion " should be dismissed, as it was admittedly made by a fully 
paid-up shareholder and there was no allegation in the said 
petition nor any proof that there would be any available surplus 
left for the benefit of -the applicant in case a “ Winding-up 
Order" was made. The dictum, relied on by Mr. Chowdhury 
appears at pp. 42-43 of the report of the well-known case of In 
re: Rica Gold Washing Co. (1), where the Master of the Rolls 
expressed himself as follows: 


“Now I will say a word or two on the law as regards 
the position of a petitioner holding fully paid-up shares. 
He is not liable to contribute anvthing towards the assets 
of the Company, and if he has any interest at all it must be 
that after full payment of all debts and liabilities of the 
Company there will remain a surplus divisible among the 
shareholders of sufficient value to authorise him to present 
a petition. That being his position and the rule being that 


(1) (1879) 11 Ch. D. 36. 
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cient interest' for the mere allegation of a surplus or of a 
probable surplus will not be sufficient. He must shew what 
I am call a tangible interest. I am not going to lay down 
any rule as to what that must be, but if he showed only that 
there was such a surplus as on being fairly divided irrespec- 
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should say that would not be sufficient to induce the Court 
to intérfere in his behalf." 


Brett, L.J. reserved his final opinion on this point (vide 
p. 48 of the Report) though he and Bramwell L.J. agreed with 
the Master of the Rolls in dismissing the appeal before them, 
that is, in dismissing the “ winding-up petition" in that case. 


Prima facie the words employed by Jessel M. R. support 
Mr. Chowdhury’s contention but there are three major consi- 
derations against its acceptance which I shall présently discuss. 


In the first place the absolute fram of the dictum in which 
Mr. Chowdhury wanted us to apply it in this case was modified 
by the Master of the Rolls himself in the latter case of In re: 
Vron Colliery Company (1), where he expressed the view that 2 
Creditor’s "application for winding-up" and such application 
would, in his view, too, include for this purpose an 
application by a fully paid-up shareholder, supported by 
creditors the above dictum would not apply (vide p. 447 of the 
Report) The present case falls, in my opinion, within 
this exception as the Respondent's application is-supported by 
at least two creditors,. Anil Kumar Ghosh and Lakshinarain 
Hazra, who were employees of the Company and to whom 
certain amounts are, on the materials before us, outstanding on 
account of unpaid salaries for a part of the year 1950. The fact 
that they have obtained decrees not against the Company but 
against some of its directors for the said outstanding amounts 
under the Payment of Wages Act does not, in my opinion, 
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relieve the Company of its liabilities for.the same or make them, 


that is, the said two persons, any the less its creditors. The 
dictum of Sir George Jessel does not, therefore, operate to the 
petitioner's (Respondent's) prejudice. 

In the second place it is to be observed that in the case of 
In re: . Crigglestone Coal Co. Ltd. (1), doubts were cast 
on the universal applicability of the principle, underlying 
the said dictum, by no less a Company Judge than Buckley J. 
and the Appeal Court also does not appear to have accepted 
there the said principle as an absolute bar of universal appli- 
cability to a fully paid-up shareholder’s, “ winding-up applica- 
tion.” In that case Buckley J. considered and explained the 
two other cases of In re: St. Thomass Dock Co. (2), and 
In re: Chapel House Colliery Co. (3) which apparently 
proceeded on the principle underlying the above dictum 
of Sir George Jessel and contained some indications as if the 
said principle represented an absolute rule of law and was of 
universal application; and Buckley J's exposition of the law 


. was substantially if not wholly accepted by the Court of Appeal. 


It is true that in the Crigglestone Coal Co.’s Case (1), the case 
of In.re: Rica Gold Washing Co. (4), does not appear to have 
been cited in argument and the above dictum of the Master 
of the Rolls does not also appear to have been expressly or 
specifically considered but even then it is quite plain that 
neither Buckley J. nor any.of the learned Judges of the Court 
of Appeal in In re: Crigglestone Coal Co. Ltd. (1) above cited, 
was inclined to accept the principle underlying the said dictum, 
as an absolute and universal rule of law. In such circumstances I 
am not prepared to throw out the Respondent's application 
on the autbority of the above dictum. particularly when in this 
instant case before us there is no clear or satisfactory proof as 
was apparently the position in the Crigglestone Coal Co.’s 
Case (1), too at p. 338 per Romer L.J. that there will be no sur- 
plus assets in case a “ winding-up order ” is made, remembering in 
this connection that, even according to the Appellant's own case, 

the Company's “assets are many lacs more than its liabilities ”’ 
(vide paragraph 10 of the Affidavit of Narsingdas Bagree, filed on 


(1) [1906] 2 Ch. 227. 

(2) (1876) 2 Ch. D. 116. 
(3) (1883) 24 Ch. D. 259. 
(4) (1879) 11 Ch. D. 56. 


4 
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_ 26-2-52)., This is also sufficient for the rejection of Mr. Chow- ee: 
dhury’s third contention but, in my view, there is a still stronger j 
objection to this part of the Appellant's case wa T shall at Ec 
once state and proceed to discuss below. E Davco Products 

cadi RC Ltd. 
Secun 170(1) of the Indian Coinpanies Act expressly pro- " - 

7 M ameswar Lal 
vides that " the Court shall not refuse to make a winding-up order Sodhani 
on the ground only that . ... . . . the Company has no 
assets," , This statutory provision which applies, in general, to P. N. 


all applications for the compulsory winding-up of a Company Mookenjee, J. 
clearly contemplates a case where’ there would be no surplus 
assets available for.tbe applicant's benefit, and such applicant 
may well be a fully paid-up shareholder but it enjoins that mere- 
ly on that ground the “application for winding up” should 
not be dismissed. Jt is to be remembered also that this section, 
namely, Section 170(1) of the Indian Companies Act was: bor- 
rowed from the corresponding English Statute where as far back 
as the year 1907, that is shortly after the Crigglestone' Goal Co.’s 
Case (1) a similar provision was to be found duly incor- 
porated (vide section 239 of the English Companies Act of 
1907). .That- provision has ever since been continued in the 
English Statute as will appear from Section 141(1) of the Act 
of: 1908, Section 171{1) of the Act of.1929 and Section 225(1) 
of the present English Companies Act of 1948. '' It seems, there- 
fore, that neither in England nor in this country the legislature 
has:accepted the above dictum of the Master of the Rolls not, at 
any rate, in the absolute form in which Mr. Chowdhury wants 
us to apply it in the present case. It is necessary to mention 
here that our attention: was drawn ın this connection to the 
arguments and the decision in the English case of Kaslo Slocan 
& Co. Corporation (2), which was decided when: the said 
‘Section 141 (1) of the English Companies Act of 1908 was 
in force. True, this latter case apparently followed Sir George 
Jessel’s dictum, quoted above, as an absolute rule of law of uni- 
versal applicability even in the year 1910 notwithstanding the 
statutory provision, referred to above, ‘namely, Section 141(1) of 
the English Companies Act of 1968 but, with all respect to the 
learned Judge (Neville ].) who decided the said case, I am bound 


(1) [1906] 2 Ch. 327. 
(2) [1910] W.N. 1g. 
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Civi,” to say, that his very short judgment of only three sentences gives . 
T no reasons; for the decision and even’ apart from alb other 
oo. matters, it contains no indication that the effect of the statutory 

* — Davco Products change, since the said dictum was pronounced in the year 1879, 





Ltd. was considered in all its bearings. lt appears further that in 
Pons = that case and in Re: Rica Gold Washing Go. (1) too a large body 


Sodhani of share-holders opposed the " winding-up application." The de- 
— . ` cision of Kapur J. also in the case of Bharat Bank v. Lajpat Rat 
P. N. Sawhney (2), does not appear to have taken sufficient notice of 

Mookeryee, J. the provisions of section 170(1) of the Indian Companies Act 
and in my view, Chagla J. ás he then was, rightly observed in 
the case of In re: Cine Industries and Recording Co. (8), that 
"as the law stands today” he (the fully paid-up shareholder) 
is under no obligation "as he at one time was to satisfy the 
Court that on a winding up there would be surplus assets." 
Clearly, therefore, the dictum relied on by Mr. Chowdhury 

cannot be accepted as an absolute rule of law of universal 
application. 


The view just above expressed is also to be found in the 
Sixteenth Edition (1952) of Palmers Company Precedents, Part 
II, at pp. 49, 50 and 53 and Halsburv's Laws of England (Hail- 
sham Edition), Volume 5, page 616, Foot-note (r) and I have no 
doubt in my mind as to its correctness. On this ground also 
the third contention of Mr. Chowdhury must fail. - 


There is also another aspect trom which the matter may 
be looked at. The dictum of Jessel M: R. quoted above may 
be construed as laying. down a general test not universal or con- 
clusive for determining the question of bona fides or mala fide 
of the * winding-up application." ‘Thus construed and such 
construction is justified by the opening and the closing para-^ 
graphs of the judgment of the learned Master of the Rolls 
(vide Re: Rica Gold Washing Co. (1), at pages 42 and 46) the 
dictum would still be valid and may be usefully employed in 
appropriate Cases. In the case before us, however, it would be 
of no assistance to the Appellant as I am not satisfied, in the 
circumstances disclosed in the affidavits, that the Respondent's 
“ winding-up application " is mala fide, even assuming that there 

(1) (1879) 11 Ch. D. 36. " S 


(2) [1950] A.LR. E.P. 328. 7 
(3) [1943] A.E.R. Bom. 331 (338). 
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- is no allegation therein that there would be any surplus, available CIVIL. 
for the petitioner’s (Respondent's) benefit in case of a winding-up M 
and no .preof of any such surplus. :Mr. Chowdhury' third ch 
argument must, therefore, fail on this ground too. Daven Products 
ie: Ltd. 
Before concluding my discussion on this part of the case I = 
Rameswar Lal 


must also, in fairness to Mr. Chowdhury, refer to the position 
taken up by. him in his reply that though the above dictum of 
Sir George Jessel could not strictly be said to be an absolute P. N 
rule of Jaw yet it was a rule of prudence which ought not to be — Mooerjee, J. 
departed from save under exceptional, circumstances. Granting 

that this position is correct, I am still inclined to think that in 

the circumstances of this case, the rule of prudence, spoken of 

by Mr. Chowdhury would not entail the dismissal of the Res- 

pondent’s application. The circumstances of the present case 

are of an exceptional nature and I do not feel justified to throw 

out, as a matter of prudence, the Respondent's " winding-up 

application” merely because there is no allegation in his said | 
petition and as I shall assume for the present purpose no proof 

also that there will be in case of winding-up any surplus assets, 

available for him that is the petitioner's benefit. 


Sodhani 





I may also point out that ven before the Act of 1907 
" winding-up orders" used to be made by the English Courts 
even when the Company had no surplus assets (Vide In re: 
Haycraft Gold Production and Mining Co. (1), and In re: Gutta 
Percha Corporation (2). 


For the reasons, given above, the third point, urged by Mr. 
Chowdhury cannot succeed and I reject the same. 


I have.already referred. to the principal findings of the 
learned Judge (Banerjee J.) who made the “ winding up order” 
now under appeal. I shall presently consider the merits of these 
findings in the light of Mr. Chowdhurv's submissions. Banerjee 
J. found in effect that the Company was insolvent, its substratum 
was gone and it was not working or carrying: on any business 
and he came to the conclusion that it was just and equitable to 


(1) [900] 3 Ch. 230. 
(2) [1900] 2 Ch. 665. 
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1952. 
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Davco Products 
` Ltd. 

v. 
Rameswar Lal 
Sodhani 
P. N. 
Mookerjee, J. 


make a 
‘cumstances of this case, exercise its discretion in favour of the 
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“ winding-up order" and the Court should, in the cir- ' 
applicant. These findings and conclusion of the learned Judge 
have been subjected to severe criticism .by the Appellant’s 
learned Counsel. In my view, however, this criticism, though 
not without some force, must fail in the ultimate analysis. 


On the materials placed before us the position apps to 
stand as follows: 


(1) It has become impraticable to pursue the maim 
object of the Company, namely ‘manufacture of “ per- 
ambulators, tubular furniture and toys, children's bicycles 
or tricycles and other novelties” and the | carrying on of 
the business of tool-making, etc. | 


The market is unfavourable, the machineries plants etc. 
are all gone and there are practically no liquid assets in the 
hands of the Company. As a matter of fact also the Com- 
pany is not working or carrying om army business. 


(3) The Company js ‘commercially insolvent.’ It is 
unable to pay its debt at least immediately. It has no 
ready funds to meet the demands of its creditor or creditors, 
and l | 


(3) The liabilities of the Company are increasing in 
the shape of accumulatiug ínterest and advances to meet 
the landlord's rents. 


It is, therefore, reasonably clear that the substratum of the 
Company is gone, that it is commercially insolvent and thus 
unable.to pay its debts within the meaning of Section 162 of 
the -Indian Companies Act and that its business is at a stand 
still and ;for all practical purposes, it has ceased to work. In 
reaching the above conclusion I have not overlooked but have 
fully considered Mr. Chowdhury’s submission that the Company 
has still considerable assets in the leasehold land and the factory 
and building standing thereon and that the so-called main 
object, sufficiently set out above, is only one ‘of the several 
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` Independent objects of the-Company, as detailed in its Memo- 
. randum' of Association, and. it, namely the Company is still 
trying to work out somé of its said other objects and carry 
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on business on that basis. Granting that the Company has still Davco Products 


considerable assets, as contended by Mr. Chowdhury, they are 
at the best locked up assets, not immediately available for meet- 
ing tbe.Company's needs, and do not therefore affect the con- 
clusion that the Company is ‘commercially insolvent.’ : True 
also there are, besides what I have described above as the Com- 
pany’s main object, other objects enumerated in the Company's 
Memorandum ‘of Association, but in m$ opinion, they are, in 
the proper context of things, really subsidiary objects, not- 
withstanding the concluding part of Clause III whereby it is 
declared that “the objects specified in each paragraph of this 
clause, unless otherwise expressed in such paragraph be re- 
garded as: independent objects and shall in no wise be limited 
or restricted by reference to or inference from the terms of any 
other paragraph or from the name of the Company.” Further, 
in the circumstances of the present case they are even assuming 
that they are independent objects of no practical value or 
utility to the Company. It must be held therefore that the 
substratum of the Company is'gone and tHat for all practical 
purposes, it has ceased to work. "This view is clearly supported 
by the two well-known cases of In re: Haven Gold Mining Co. 
(1), and Jn re: German Date Coffee Co. (2), and in these circum- 
stances the findings of the learned trial Judge must be affirmed. 
I shall take up now the more serious and difficult question 
namely, ‘whether it is just and equitable in this case to make a 
"-winding-up order" and whether such an'order' should be 
made by the Court in the exercise of its discretion under the 
rélevant statute. This question is highly complicated by reason 
of the presence of: the clause in the lease under which the 
Company ‘holds its Sodepur property that in the event ‘of a 
winding-up of the Company the lease would be forfeited. Prima 
facie this clause appears to indicate that a winding up order 
would be' greatly prejudicial to the interests of the creditors aud 
the contributories as well and no such order should accordingly 
be made in the absence of compelling circumstances. The 
situation is indeed highly complex and almost desperate and this 
aspect of the matter has caused me immense anxieties. Having 


however studied the situation from all possible points of-view 
(1) (1882) L.R. 20 Ch. D. 151. 
(2) (1882) L.R. 20 Ch. D. 169. 


Ltd. 

v. 
Rameswar Lal 
Sodhani 
P. N 
Mookerjee, J. 
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I am inclined to hold that in the facts of this case the learned : 
Judge was entirely, right in making the ‘winding-up order.’ 
It seems. to me that, in the circumstances of this Company, a 
' winding-up order’ is inevitable sooner or later. There appears 
to be no ready market for the Company's leasehold land with 
the factory and, building, standing thereon, and this is con- 
firmed by the fact that no arrangement could be made in regard 
thereto during the fairly long period of over a year and a half 


since the withdrawal of the earlier application for the Company's 


'winding-up' and there is, no better prospect for the near 
future and the liability for rent. would continue to accrue, 
and the greater: the delay, the .more adversely would 
it affect the company's ‘assets. It. is also at least open 
to', doubt whether. the landlord would, 'in the present 
state of things, insist on. the strict enforcement. of the 
forfeiture clause. , Such insistence would ‘hardly be of any 
material benefit.to the landlord in the present market and it 
is not, improbable that the landlord would prefer to continue 
the lease and would not insist on its forfeiture merely for the 
purpose of spiting or spoiling the Company. It seems to me 
further on the materials placed before us that the affairs of the — 
Appellant, Company pre-eminently require a public investi- 
gation which can best be obtained by means. of a compulsory 
winding up and I am clearly of the opinion that in the cir- 
cumstances. of this..case a. winding- up order is eminently. desir- 
able or to quote the words of Buckley J. at east justifiable “as 
the means of bringing to an end. a vicious career.” In the above 
view of the matter I would hold that it is just and equitable to 
make.a winding-up.order in the, present case and in allowing 
the petitioner's application, the learned trial Judge has exercised 
his statutory discretion in a proper and judicious manner. The 
conclüsion of the learned Judge must accordingly be affirmed. 

I agree, therefore, that this RPM should fail and must be 
dismissed with costs. j E 


G. C. Chunder-& Co.: Solicitors for the PEELE 


Sades & Morgan, Jalan & Co., and S. R. Jhunjhunwala: 
SOMEONE for the Respondents. | 
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CRIMINAL REVISION. 


Before Mr. Justice K. C. Das Gupta and Mr. Justice 
Debabrata Mookerjec. 


BIRDHAJ ROY 
v. 
THE STATE.* 


Code of Criminal Procedwe (Act V of 1898),. sections 107, 412, 114, 
117 (3)—Order passed by Subdivisional Magistrate for execution of bond 
with two sureties for mamtenance of peace—Legality of the Order. 


The Subdivisional Officer, Alipurduar, passed. the following order— 


“ Accused Birdhanj Roy brought under arrest under section 151 Cr.P.C. 
in a Madarihat P. S. Case under section 107 Cr. P. C by Alipurduar Police. 
Prayer for taking action under section 117(3) Cr. P. C. is also made. Bail 
petition moved. He is allowed bail for Rs. 2,000 with two sureties of like 
amount. He is to show cause why he should not sign a bond for Rs. 2,000 
under section 107 Cr. P. C. with two sureties for the maintenance of peace 
for a period of one year. As there are apprehensions of breach of peace in 
the locality as it is apparent from the reports of the Police and the Garden 
Manager. I further direct the said accused under section 117(8) Cr. P. C. 
to sign a bond of Rs. 3,000 with two sureties for the maintenance of peace 
until the conclusion of the enquiry. For 29-6-52.” 


Held—The order does not indicate the nature of the information re- 
ceived to induce him to take action under section 107 Cr. P C. and the 
learned Magistrate did not act in accordance with law and this omission has 
resulted in the miscarriage of justice. 

Petition by the Accused. 


Petition under section 435 Code of Criminal Procedure. 


The material facts will appear from the judgment. 


S. S. Mukherjee & Kishore Mokerji: ‘for the Petitioner. 


No one for the State. 


* Criminal Revision No. 829 of 1953 against the order of the Subdivisional 


Officer, Alipurduar. 
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Birdhaj Roy 


v. 
The State. 
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The judgment of the Court was as follows: — 


The order against which this Rule is directed was passed 
by the Sub-Divisional Officer, Alipurduar and is in these 
words: — 

“ Accused Birdhaj Roy brought under arrest under section 
151 Cr.P.C. in a Madaribat P.S. case,under section 107 Cr.P.C. 
by Alipurduar Police. Prayer for taking action under section 
117(3) Cr.P.C. is also made. Bail petition moved. He is allowed 
bail for Rs. 2,000 /- with two sureties of like amount. He is to 
show cause why he should not sign a bond for Rs. 2,000/- under 


section 107 Cr.P.C. with two sureties for the maintenance of : | 


peace for a period of one year. As there are apprehension of 


breach of peace in the locality as it is apparent from the reports | . 


of the police ánd the tea-garden manager, I further direct the 
said accused under section 117(3) Cr.P.C. to sign a bond of 
Rs. 2,000/- with two sureties for the maintenance of peace until 
the conclusion of the enquiry. For 29-6-52." 


- The quedo we have to' consider is whether the learned 
Magistrate acted in accordance with law in passing this order 
which clearly is not in conformity with the procedure laid down 
in the Code of Criminal Procedure. Under section 107 of the 
Code when a Magistrate concerned is informed that any person 
is likely to commit a: breach of the peace or disturb the public 
tranquility, the Magistrate, if in his opinion there is sufficient 
ground for proceeding, may require such person to show cause 
why he should not be ordered to execute a bond. Section.112 
of the Code provides that when a Magistrate deems it necessary 
to require any person to show cause in this manner, he shall 
make an order in writing, setting forth the substance of the in- 
formation received, the amount of the bond to be executed, 
the term for which it is to be in force, and the number, character 
and class of sureties required. If the person in respect of whom 
such an order is made is present in court, it shall be read over to 
him and the substance thereof shall be explained to him. This 
is provided by section 113 of the Code. Section 114 of the 
Code provides that if such person is not present in court, the 
Magistrate shall ordinarily issue. a summons requiring him to 
appear, while under section 115 of the Code every summons 
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shall be accompanied by ajcopy of the;order made under section 
112. What is important is that the: Magistrate should record 
in his.order the nature of .the information received.: How 
important this is considered, by..the legislature appears from 
the form which has been set out in Schedule V which contains 
all the forms for use for, different, purposes of the Code under 
section 555 Cr.P.C. As the accused was in the present case 
brought up in custody, there was no occasion to issue summons 


under section 114 of the Code, but that does, not do away with . 


the necessity of recording by the Magistrate of the substance of 
the nature of the information ‘thatvhe had received; It is' im- 
portant to notice that' the afnending: Act of 1933 inserted in 
- section 107 “the ‘words ^ ‘Tf in his opinion ‘there’ is sufficient 
l ground for proceeding.” This underlines the, importance of the 
Magistrate applying his mind to the facts of the. matter and form 
his own opinion on the information available. We have looked 
in vain into the records in this case to discover whether' the 
Magistrate did apply his niihd'to the facts of the case and form 
an, opinion. The order. of the 16th, June, 1952, . which has been 
set out above; does not. indicate.the nature of the information 
received to induce him to’ take action. under section: 107. Cr.P.C. 
There is some indication: that the ‘learned Magistrate ' thought 
it nécessary to act under section 107. Cr.P.C. but that act would 
follow only if the Magistrate after applying his mind to the 
facts of the case had taken action according ' to law under section 
107 ‘Cr. P. C. On consideration „of the facts and circumstances of 
the case we have come to the conclusion that the leaned 


Magistrate did not act in accordance with law and this omission - 


we 4 


has resulted in the miscarriage'of.justice. - .. 1... 


Accordingly we set aside .the. order -passed. by the. learned 
Sub-Divisional Magistrate ud order that du proceedings be 
quashed.' | ol. t ec aa piget vA es i br p afe ue 


If the petitioner is in n custody, he must be set at liberty at 
GC P Sud 


ejs i Ng moo 
^ 


once. 


SC E Ri Rule máde absolute and 
UE deut d de Segi Proceedings duae 
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“Before: Mr. Justice K C. Das Gupta and Hr Jace 
$ S N. iiid Rey. 


TT A R M, ZAKARIA i goi 
z i W. s NT ^" E 
CHOUDHURY POEM MARTUZA AND one? Š 


E } LI d 


Substilitian——BEsecutiori mr for. declaration and  possessiorr— 


; Compromise decree—Execution—Objectior under section 47,. Code of 
Civil Procedure (Act V of 1 1908)—Deed of conveyance by decree-holder 
fransferring the property involved in decree—Recitals in the deed of 
conveyanice—Transferee, if entitled to be substituted in ‘place of the trans- 
i faror decree-holder'in the execution proceeding and miscellaneous case 
arising therefrom! ' pe m cu t- 
t t 1 ] o oat! joa à 
One T brought a suit for declaration and seamen BE m T 
Z in which A compromise | decree was passed. T Tevied execution of the 
decree and Z put in objection under section 47 Civil Procedure Code T 
then executéd a deed of conveyance of the property reciting about the suit 
and.the decree in detail in:favour of'M who applied for being substituted 
iw place of EF in the execution case.and the Mis-case. The point for decision 
was whether M, got. an assignment, only of the property, in suit or whether 
M was the transferee, of the decree-holder’s interest in the property involved 
in the decree and as ‘such was entitled to be substituted in place of T: 


| Held —The deed „of sale, kaaken na not, only the vendor's nom title 
and interest ín the property, but also his right, title and interest in the 
compromise, decree and ‘the transferee be substituted in place of the vendor 


in the Ex. case’ atid the Mis. case -— i 


pcr. yea “ay I = 3 4 " YE ' 


The Defendant 15 the Caa Pu 9 


Suit for declaration ang for LEA of po nasio 


The T facts will appear Dant the judgment." ET 


. Hiralal Chakravarti, Ranjit Kumar Banerjee and Radha 


Kanta Bhattacharya for the Appellant. cae 


* Appeal from, Appellate Order No. 3 of 1951 preferred on s9th Novem- 
ber 1950 against the order M. N ‘Gan, Esq., District Judge of Zillah Murshi- 
dabad at Berhampore in Míscellaneóus Appeal Nos. 96 and 97 of 1950 dated 
the gist of November 1950 reversing the order of K. S Bhattacherjee, Esq., 
Subordinate Judges, Berhampore, dated the gist of July 1950. 


~ 


- 
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oe Apurbadhan, Mukherjee. and Hrishikesh, Chatierj jee. for the — Cri. 





` Respondent. No.: TTE a 
i mE 1952 
ka RAES 5i [dae meg se tapo E £ r att "RS ! — * 
iG: F. Alt. for, the. ‘Respondent : No. 2 (Not rpm e A. KM. Zakaria 
eb as mba e ij bis jit oai gl i6 Pr Saa eae y M o E i Ch iR 
w edhe following, Judgments were, given: — ee ee aaah 


Golam Martuza. 


poteh ae ag ee, 3:21 eae ka dit = Tasit vw) oz puces di 
"NS K. C.. Das .Gupta,: at ~The. respondent, Taheriatannesa August, r. 
brought, a, suit being Tide Suit No. 66 of:1946 in the Gourt. ‘of ' 
‘the, Subordinate Judge,; Berhampore, for declaration of title and 
recovery ;of, possession_of; certain properties. . That ;suit was conr 
` promised and a decree in accordance jwith the term .of compromise 
„was passed. , One,of the, terms of the,compromise was,ithat on 
the the plaintiff paying to. the present appellant A. K.M. iZakaria 
Rs."6,000/-,by the end of, Falgun,.1355/B.S. Zakaria will. give to 
the plaintiff possession.;of | the: properties, of schedules Ka, Kha 
and Ga. On. the 4th .ApriL.1949, ir T'aheriatannesa ;applied for 
execution of the decree on a statement that she had deposited 
the amount in accordance ug the terms of the compromise 
decree. Oh ‘the 6ih May, 1 949 Zakaria applied for ‘withdrawal 
of thé amount in’ depòsit: ` "That application was, ‘as a ‘result of 
"Tahériatannésa's objection, "üinsuccessfal." "Or thé otl May, 
1949, “Zakaria filed” an objection under $ section’ AZ of the Code of 
Civil’ Procedure ir "which he stated that thé deposit was à con- 
ditional deposit and so was, not a valid performany e of the term 
of „the cpmpromise, and. consequently, the decree. ‘could not be 
executed, „This application, was, in the, first. instance, rejected 
by. tlie executing. court on the sth. June 1949, | the, Court, being 
of, opinion, that; a valid deposit had been, made. "That order was, 
howeyer,, set. aside. on appeal and , the case sent, “back for TG- 
hearing. On, the, 16th Deceinber, 1049. Taheriatannesa executed 
a deed of, conveyance in favour. of respondent No.’ 1 Choudhury 
Golam Martuza. This conveyance was registered. on the 8th 
March 1950. In. the meantime Choudhury Golam Martuza filed 
a petition to, the executing. court praying to ,be substituted in 
place of the decree;holder on the ground, of assignment: in his 
favour and for permission, fo continue, the execution, On the 
6th February, 1950. an application || Was filed iby. Taheriatannesa - 
and Zakaria stating the Miscellaneous Case which was started 
on. Zakaria's application -under section 47 of the; Code :of. Civil : 
Procedure had been compromised. and-that.the terms being that 








- 
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Ovi the deposit be held to be bad the money should be xeturmed to 
her and the property should remain with Zakaria. - On the 'aznd : 





l sh February, 1950, she however resiled from the position and 

A. K. M. Zakaria through another pleader filéd another application in which she 

v. stated that the compromise petition was filed under some mis- 
Choudhury 


Gom Was apprehension and that the matter had not really been compro- . 
eM  mised. ‘Thereafter, she filed a further petition on the 22nd 
K. C. Das Joly, 1950, in: which she -statéd that she ‘disowned the petition 
Gupta, J. filed on the z2nd February, 1950, and wanted to stand by the 

compromise. The executing court held: that by the deed of 
conveyance there. was au assignment only of the property in suit 
ses. and that Choudhury Golam Martuza was not entitled to'be 
. substituted so as to’ continue the’ execution! proceedings. It 
rejected his -application of the gist: January, 1950, and in view 
of the last application filed on behalf of Taheriatannesa decided 
that the matter had been settled and it directed that the solenama 
be recorded.: The final order passed by the executing court is 

un these words: — 


"Ihe solenama is accordingly recorded and the Mis- 
cellaneous Case is disposed of accordingly. Thè amount of 
Rs. 6,000/- deposited by- Taheriatannesa be transferred to 
her credit and A. K. M. Zakaria be restored to possession 
of the properties on the basis of the terms of the solenama.' 


Two appeals were taken from this decision by Choudhury 
j Golam Martuza, one against the order refusing to substitute 
him, the other against the compromise decree. These appeals 
have been allowed by the learned District Judge. The learned 
District Judge is of the opinion that Order XXII Rule 10 of the 
Code of Civil Procedure applies to proceedings in execution and 
there having been an assignment of thé property in suit the 
petitioner Choudhury Golam Martuza being a transferee of the 
decree-holder's interest in the property involved in the decree _ 
is entitled to be substituted in his place and to continue the 
execution case, He held therefore that the decision of the learn- 
ed Subordinate Judge could not be upheld and sent back the 
cases to the learned Subordinate Judge for execution of the de- 
cree after the disposal of the section 47 case according to law. 


It is against this decision of the learned District Judge that ' 
the present appeal has been filed. 


- 


- t 
gr 9] soc; HIGH-COURT, | us 
Fr A he, decision of the, appeal depends, in, my judgment, on the 
SEE the question whether a, deed of, conveyance of, Decem- 


ber, 1949, effected i In, jaw an assignment not: ‘Only, of the property 


elie 


but also, of the decree. | A question , which - was, raised and on 
which “considerable ‘arguments were, pressed | before: us was 
whether the provisions of Order XXII Rule 10 of the Code of 
Civil Procedure apply to execution proceedings. Thére has 
been some conflict of judicial opinion on this question, . but for 
reasons to be. Tnentioned: presently, I do not think ' it necessary 
for us to arrive’ at a conclüsion on this question. The relevant 
portión of Order, XXII Rule 10 of the' Code of Civil Procedure 
is in these words: — aM LL 

" .£In-other cases of an assignment, creation or devolution 
"^ iof any interest during the pendency of a-suit, the'suit may, 

by leave'of the Goürt, be cohtinüed: 'by Or against the person 
* . to or upon whom such interest pas come ‘or devolved. i 


1 
by "n i » 


If the correct position in-law ‘be that this ife applies to 
execution proceedings, it 15 obvious that in so applying it we have 
to read “execution’ proceedings’ for the: word ‘suit wherever 
it occurs in this rule. ‘For’ — to execution proceedings 
rule would therefore read thus: — I 


5 v 4 Lj al t ^1 a: f < al n ob. d 


^ In:other cases of an assignment, creation: or devolution 
of any' interest during the pendency of an application for 
execution; the: ‘application may, by’ leave of the Court, be 
continued by or ‘against the person to or mon whom such 
interest has come or devolved.’. 


t [ 
|| 1 x 4 


Devolution of interest would ‘then: mean devolution of 
interest not in the'subject matter of ‘the suit: - but devolution 


of interest in the subject matter of the execution proceedings; 


Le. an interest in the decree, for the subject matter of the 

execution proceedings is the: decree. : | 1X E 
j al : , ir t E 

©” Unless there was therefore an assignment of'the decree in 
favour of the respondent Choudhury Golam Martuza; his appli- 
cation for substitution’ would fail, even though Order XXII 
Rule 10 of the Code of Civil modu o a to execution 
proceedings. ©. l hex: ada pocos s | 
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Cii ‘On thé ótherhand, even if'O: XXII R. 10 of the Code did 

T not apply to execütion procéedings, the respondent's application 

2d must be allowed under the provisions of Order XXII Rule 16 of 

A. K. M. Zakarja the Code"of Civil Procedure read with section 46 of the Code, 

v if there has been an assignment in writing in his favour of the 
Choudhury decree: ' m E ioe = eS E i 

Golam ' Maituza. toon ED TE — a alan 

K: C. Was" [t is necessary therefore, as already indicated, to examine 

Gupta, |. the deed of conveyance to see what, in fact, it did assign. Ihe 

relevant, portion of the deed of'conyeyance which is in Bengali 

may be translated thus: — | | | 





| 
1 


; ‘IL am the, owner of the property described in the 
schedule given below. Over this property there has been 
litigation between me and Syed Golam: Mohbub and others 
being Title Suit No. 66 of 1946 of the.Subordinate Judge's 
Court, Berhampore; that suit has been amicably settled 
between the parties and a Solenama has been filed on the 
. 20th, July; 1948, under the. terms, of which, I have to pay 
Rs. 6,000/- in cash to defendant No. 4:A. K. M. Zakaria. 
Being.in. need of-money on this account I announced my 
intention to sell the properties mentioned in the schedule, 
thereupon you having expressed your desire to purchase the 
same I contracted to sell the property to you at: Rs. 15,000/- 
which is the highest reasonable price for it and executed 
in your favour a Bainanama, on receipt of Rs. 11,000/- as 
earnest money and I have informed the court by a petition 
of this agreement to sell, and I have on the 12th March, 
1949, deposited in the Berhampore Subordinate Judge’s 
- Court. Rs. 6;000/- out, of the earnest ‘money mentioned 
above. in. accordance with :the terms .of the Solenama and 
I.have obtained. possession of all the properties. Defendant 
No. 4: has admitted in. Court that I have without any 
, obstruction obtained possession of the properties, and has 
fled an application for withdrawal of the Rs. 6,000/- de- 
posited by him. By execution this déed. of sale in your 
favour this day, I undertake and admit that whatever 
interest, title, properties possession and anv.other interest 
whatsoever I had in this property will cease to be in me 
and will stand fullv ' transferred to you.’ | o5 


MJ 


VOL. D: IAL et HIGH ,COURT..- , 


í Ahel? ie VL Civit. 





This deed was executed at an early stage on the 16th De- 


cember, 1949, . and Was: pou m March, 1950. . à 1952. 


-r t 


kinaya X AY mant 


Reading the document as a whole, I am of the opinion Ve 
that the vendor was transferring ‘to the purchaser every thing 
that Was necessary for the possession of the property. The 


Choudhury 
Golam Martua. 
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A. K. M. Zakaria 


recitals were no doubt-to the. effect,that possession had already x. c. Das 


been obtained on the basis of the compromise; if that was the Gupta, J. 


correct position there would be no.need of execution. But I 
think it'fair'and reasonable to read. into: the document the 
implied stipulation that if any thing more remainéd to be done 
on. the basis of the compromise decree that, would be, done by 


the purchaser, "n pu TEE 

. , 5 d !'o0d ae) JAH pe ^ 
at My onson (lere is E Bedd of reer ae 
not only the vendor's right,’ titles and’ interest in the ‘property, 
but also his right, title and ifiterest. in 1 ‘the compromise decree. 


aS ugs 
3 "d M ' d'a a 1*1) 4 i n 
4 Ki have. Maore « come to the conclusion that ithe application 


1 


by-. Choudhury ‘Golam: Murtaza: for substitution"in- place of 
Taheriatnessa and to coritinue the: application for ékecution has 
rightly ' been, allowed. ‘As a necessary’ consequence the order 


Lotta! 


recording the compromise has been rightly set aside. 


» s 
Qd ‘a7. gl a ji ale l d ot S: S S KOE t 


- . The appeal. therefore: fails and. is" dismissed, con ‘costs to 
respohdént^ No. p hearing fees being" assessed at three Gold 
Mohurs. E A M ti t f Ks i im 
"Tn, view of the. order ‘made in, "the, appeal, no order is necess- 
ary on the ‘application filed by the ee under section 115 
of the Code of Civil Procedure. wk us co ss dq f 


8. N. “Guha Ray,J. 7 T agree!!! -. ig an EE a9 


oog, vt st Lo Soo Mbpeal dismissed with Costs. 
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Before ‘Ma. P.: B. "Chakravartti, Chief Justice, and 
Mr. Justice Sinha. 
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UU head despy R.'GALLATLEY : 


: | , re : ‘ “yo ZA 7 ri le f 
. 


J. R. W. GANNON” 
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West ‘Bengal Prenuses Rent Control Act, 1950, Section rg (4) —Defendant 
,, denymg relationship .of landlord and ten-nt between him and the plan- 
Gfj—Whether whole defence against eje -ment is to be struck out 


It'is true that, when a defendant in his defence has taken the plea 
that there is no relationship of landlord and tenant between him and the 
plaintiff, no order under Section 14(4) of the Rent Control Act, 1950, can 
be made against him till the issue raised by that defence is decided against 
hum,, In the present case, however, the defendant has precluded himself, by 
his own acts from raising the contention. 'The plea was practically aban- 
doned in his objection to the plaintiff's application for an order under 
Secuon 14(4) In that objection the defendant stated that the rent was not 
what the plaintiff asserted it to be but a lower amount. He has also re- 
lemed. to a proceeding: for standardization of rent initiated by himself, 


possible only on the footing that he was plaintiff's tenant. The defendant 
has also submitted to the order under Section 14(4) made against him hy 


making payments “under it for quite a considerable length of time. 


The defendant’s contention,—that only the defence against ejectment on 
the ground’ mentioned in Section 12(1) (i) of the Act and not other defences 
against ejectment were liable to be struck out,—was not, given effect to. 
The language of Section 14(4) of the Act is in no way qualified. If the 
tenant, on being directed to pay the current rent month by month, does not 
do so, his whole GENG against aan 15 Hable to Se struck out. 


Application b the Defendant. 
The material facts will appear from the! judgment. |’: 


Biman Chandra Bose and' Rabindra Nath Mitra. for the 
Petitioner. 


Rabindra Nath Bhattacharya for the Opposite Party. 


The judgment of the Court was as follows: —- 


* Civil Revision No. 2063 of 1952. 


Vor. 91.] |, HIGH, COURT.:, 
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Chakravartti, C.J.:—Certain attractive questions of law CIVIL 
were raised in this Rule, but in our, view the, petitioner is de- : 
barred from urging them in view of the, facts of the case. TU 
D.R Gallatley 
Àn order under section 14(4) was Node against the petitioner v. 


on August 17, 1951. It appears that in his defence in the suit, J R- W- Gannon 
he has taken a plea that there is no relationship of landlord 
and tenant between him and the opposite party. Mr. Bose, who | 
appears for the petitioner, contended that since that defence 
had been taken in the written statement, there could not be 
any question of making any order under section 14(4) till the ^ 
Issue raised by that defence was decided against his client and 
it was held that he was, in fact, a tenant. That contention 
appears to me, to be right. ‘The Rent Act can apply only to 
tenants.- In fact section 14(4) itself says that an order under 
that section will be made if the “ tenant" contests the suit. 
If the person, sued as a tenant, pleads that he is not a tenant, 
then till that question is decided against him, there can be no 
question of proceedings against him as a tenant or applying to 
him section 14(4) or any other provision of the Rent Act. While 
that is quite true, it appears to me that the petitioner has pre- 
cluded himself by his own act trom raising the plea against the 
order now made against him. It appears that although he has 
taken in his written statement the defence, to which I have 
already referred, he practically abandoned it in his objection to 
the application made by the opposite party for an order under 
section 14(4). Apart from that, he seems himself to have been 
the- petitioner in a proceeding for standardization, of the rent 
which could be only on the footing that he was putting himself 
forward as a tenant under the opposite party. In his objection 
to the application of the opposite party for an order under 
section 14(4) he did not say that he was not a tenant, but only 
said that the rent was not what the opposite party was asserting 
it to be, but a lower amount. He even referred to the proceed- 
ing for standardization which he himself had initiated and to an 
application for revision which was then pênding i in this Court. 





January, 9. 


The position, therefore, is that the petitioner contested the 
application under section 14(4) on the footing that he was a 
tenant and, secondly after the order was made against him, he ` 
submitted to it and went on making payments under it for 
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Civa. , quite a considerable length of time. lf his contention, was, as 
pe now urged before us, that mo order under section 14(4) could 
cue have beet made against him at all till his defence that he was 

P. R Gallatléy not a tenant was overruled, he should have moved this Court 
Ve against the order made on August r7, 1951. Not having done 


BR W Gannon oy and; in fact, having submitted to it during a mumber of 


Chakravartt, C.J. months, it is. not open to him to turn at this stage and avoid 
the result of the default he has admittedly committed by setting 
d the "pies that section 14(4) does not apply to his case at all. 





It was. further contended that even if his defence was liable 
to be struck out, it could not'be the whole defence, nor could rt 
be the whole defence against ejectment. But the defence against 
ejectment only has been struck out and not the whole defénce. 
The contention was that what section 14(4) contemplated was 
only defence’ against ejectment on the ground mentioned in 
section 12(1) (i) of the Act and not also other defences against 
ejectment. I am unable to give effect to that contention. The 
language of section 14(4) is inno way qualified. The Policy of 
the section or, indeed, the whole Act seems to be that the 
Legislature is not' minded to protect a tenant who will not even 
pay the monthly rent regularly. If the tenant, on being directed : 
to pay the ‘current’ rent month by month, does not do so, the 
‘Act quite clearly provides that he will by such conduct forfeit 
the special ‘protection which the Act confers on tenants and wiil 
be relegated to his position under the general law. I do not 
find any justification in the language of section 14(4) to limit 
the defence against ejectment contemplated by it to defence 
against ejectment only on s &round mentioned in section 18) 
(1) of the Act; 


For the reasons given above, this Rule is discharged with 
costs—the hearing fee being assessed at two' gold mohurs. 


D. N. Sinha, J.:—I agree. | 


S,K.R.C. l Rule discharged. 


Vot. Qj . . $5 7. 1 HIGH COURTY.;, ^d 


aUas Hi CIVIL REVISION, E" i T 


Before Mr. Justice S. C. Lahiri. and . Mr. , Justice l 


B. K. Guha. 
hes sn  MAULAVI MIAH . ài 4 os 
R un, CR Ana 3 
SASHANKO MOHAN GUHA.* 
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Pest Bengal Premises Rent Contro! Act 1950, Section 14(4)—Whether Court 
Can condone delay made by tenant in making deposit, under a an order— 
Effect of omission to enjoin in such order ‘that déferice agairist ejectment 
“would be struck out im event of" default— Whether ‘tenant’ depositing 
rent: in: compliance with’ order under. Section 4) ‘can “afterwards 
challenge | jurisdiction of Court: to. pass the order—Whether ‘Section 
> T4(4) applicable when suit, based; on ground. of -default , as well, as on 
ground y Vi ed requirement us pens own. use and occupation. 


"Though: ih ‘the order'óf the-Coürt^ based under ‘Section 14(4), West 
Bengal Premises ‘Rent Control Act, 1950, it -was'not:specifically mentioned 
that the defence against ejectment. was.to be struck oùt in' case of default, 
striking out of the defence against ejectment in case of default being a 
mandatory provision of the statute, default, would be automatically followed 
by it. In view of, the imperative words of the statute the Court could 
not; even if'it so desired, show any indulgence .tó the’ tenant defendant 
either by" Doa T in. payami or in' ay other a 

| The contention, that: after the . tenant defendant had deposited rent 
including arrears in compliance with the court's order under Section 14(4) 


it was not opén to him to challenge the jurisdiction ' or r^ authority a the 


court to pass the órder; was: d aa á 
ew Y 1 ' CFT EMEN €^ 1 

“The suit, beso dn one for € not € on tlie ground of default but 
2 on the ground of bonafide. requirement for the,plaintiff's own use and 
occupation, Section 14(4) is inapplicable. Suits in which ejectment is 
sought on any of the grounds mentioned in Clauses (a) to (h) of Section 12 
in addition to the ground of default are not within the ambit of either 
o Sub-Section (1).0 or -Sub-Section (4) or Scction. Mol bee ros Wi l 

The full Bench decision in T. s. R. iom v. Nagendra Bala (1) was 
Followed. . 


r wef i 
|| + Y 
i ta F Ec if 


TP by the Defendant under Section 115 C.P.C. 

E . E EE Ge $i. Nan E er e aT 

^ s Civil Revision Case No. 3302 of 1952. 0 ^ me apana L 
(1) (1953) 57 C.W.N. 1: (5). P" i + 4 Tua r T 
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THE CALCUTTA LAW JOURNW. fVeL. 91. 
The material facts will appear from the judgment. 


Bhabesh Chandra‘ Mitter- for the Petitioner. 


A 
“33 Y o. 


Prafulla Kumar ‘Roy;’ Dwijendra “Narayan Ghose and 
Aninendra Nath Basu for the -Opposite Party. 

The quem of the Court was as follows: — 

B. K. Guha, J. :— This T under section 115 C.P.C. 
by a teriant defendant i is directed against an order, dated 2647-52 
under:ssectíon r4(4) of the West Bengal Premises Rent Control 
Act, 1950, in an: ejectment suit brought against him by the 
plaintiff opposite party. In that suit the -plaintiff made an 
application for directing the defendant “to deposit all arrears 
and current dues month. by, month as provided, in section 14(4) 
of the Act" . This petition was disposed of by the lower court 
after contest by the following- order passed om 12-3-52. 





-f 


- ram r - ” è ki ' 


E Parties are ready, Heard both sídes' lawyers aii 
petition under. section 14(4) of the Act. Parties have filed 
a statement of account. It appears from it that Rs. 88/- 
is in arrears p to February 1952. Hence ordered that the 

defendant be directed to deposit Rs. 38/- within 15 davs 
from the date. He is further directed to deposit rent at 
the rate of Rs. 16-8 as. per month from month to month to 
"be deposited with 15 days of the month following for which 
the rent is due. Put up. on gt- -3-52 for orders." 


£5 


- ^ 


It is to be noted that the ‘order does not mention what ts 
to happen in case of non-compliance with it. The defendant 


‘deposited the arrears of rent’ of Rs. 88/- in time and also the 


rents for the months form March 1952 to Mav 1952. but there 
was some .delav in making the deposit for the month of March 
4952 with the result that upon the praver of the plaintiff the 
Court passed an order under.section, 14(4) on 267-52 striking 
out the defence as against the claim for eiectment after rejecting 
the defence prayer for condoning the delay. 


Vor, Oh, 


HIGH, cot J RT. 


ah eae 1 TUL 


,. itis against this order dated=26-7-52 that, the 
is directed. l A: 


a Nang gly FY eal Se ae A ^n, t, PELO n. 


e present petition 


prete 


"The first ‘point that P been “urged. on ‘behalf of the peti- 


. Nu 013 O; 2 da 


tioper is, that 3 pointed out before, there being, no penal clause 


about is striki ung out the d nce. in case of default an the order 


dated. i 3- 52 “the learned Munsif was mot, justified in striking 
out the. defence regarding ejéctment. "and as g ,& ‘corollary to this 
argument, ‘it was ‘contended that i in the circumstances. of this case 
the court could : and should, “have ‘condoned. the delay. in the 
deposit of the rent for March i in view. of section 148 C.P. C. In 
this connection our attention was invited to «certain observations 
in n the judgment of Chakrayartti, CJ. jin the recent Full rs 
PRIUS in the case of I S. R. Sarma v. Nagendra Bala (1). . 

that Full Bench case,. the point now. under consideration did not 
directly. fall “for decision and not much assistance c can be derived 


hapa, 


from. that, case in regard | to this point. The contention of Mr. 
Mitter for, the petitioner seems to lay inadequate stress on the 
fact ‘that the Plaintiff in his petition dated 12-3.52 had prayed 
for deposit. of rent “as provided in section 14(4) of the Act’—a 
prayer that carried with it the implication that i in certain contin- 
gencies., the defence, regarding ejectment was, to be struck out. 
Though i in the order of the Court dated 13- 3- 52i it is not specifically 
mentioned that, the. defence against, ejectment | was to be struck 
out in case of default, we are of opinion that such was the neces- 
sary consequence. of the order. The. court Was granting the 
prayer . of the, plaintift | in toto without any qualification or 
reservation as regards the ‘penalty, "The penalty in case of de- 
fault was laid, down clearly, in the section, viz., Section 14(4) it 
would, follow as a necessary and inevitable consequence y without 
leaving any scope for discretion on the part of the court. Strik- 
ing out of the, defence against. ejectment ‘was a mandatory pro- 
vision of the statute: “default would be. automatically followed 
by it, even though the Court had not reproduced in its order 
the words of the Statute and, in view of the imperative words 
of the. Statute the Court. could not, even if it so desired, show 
any: indulgence to. the tenant Defendant ‘either by condoning 
.delay in payment . or in. any c other way. The first contention of 
Mr. : Miter must accordingly, fail,’ | 


E (959) 57 WN. s. E E 
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It has next been’ contended by Mr. Mitter that the present 
case did not attract the operation of section 14(4) at all. The 
validity of his argument will be examined presently. Before that 
question is gone into, it is necessary to dispose of one argument 
of Mr. Ray on behalf of the plaintiff opposite’ party. Mr. Ray 
has argued that after the ‘Defendant had deposited rent includ- 
ing arrears In compliance with the Court's order dated 12:3- 53, 
it is not open to Mr. Miitér to contend, as hé has done. that the 
Court. acted illegally in passing that order. In support of his 
contention Mr. Ray has relied upon a passage in the judgment 
of Chakravartti, CT. (sitting with Sinha, J) in the unreported 
case of, D. R. -Gellatly v. J. R. W. Gannon (Civil Revision 
Case 1270 of 1952 decided on g- 1-53). We do not think that it 
will be proper to lay undue stress on that passage torn from its 
context. The facts of that case are very different from those of 
the. present one and in the passage referred. to above, His Lord- 
ship was referring incidentally to the conduct of the Defendant 
Petitioner in that case in not moving this Court earlier against 
the order under section 14(4) passed against him by the trial 
court. The systematic course ‘of conduct of the Defendant in 


that case especially the proceedings for standardisation of rent 


initiated by him showed unmistakably that he was a tenant and 
it was, therefore, held that it was not open to him to turn round 
and avoid the result of his default he had admittedly committed 
by setting up the plea that, section 14(4) did not apply to his 
case at all. In the present case all that can be charged against 
the Defendant is that he had not come up promptly to this Court 
against the order dated 12-3-52 but waited till 167-52 when his 
defence ‘against ejectment was finally struck out after he had 
made some payments in pursuance of the previous order. We 
are not prepared to hold that in circumstances such as these it 
15 not open to the Defendant Petitioner to challenge at this stage 
the jurisdiction Or authority of the court to pass” an order under 
section 14(4). 


M 


This brings us to the question whether Mr. Mitter is right 
in his contention that the order under section 14(4) passed on 
12-3-52 was not a legal order at all on the ground that this case 
did not come within the mischief of that provision. The plaint 
shows that the suit for ejectment was based not only on the 
ground of default but also on the ground of bonafide require- 


EPA 


VoL. gı] ` ; HIGH COURT, 


ment for the plaintiffs own use and occupation. In these cir- 
cunistances relying upon the observations of. His Lordship the 
Chief Justice who delivered. the majority judgment in that F.B. 
Case Mr. Mitter has contended that as in this case, it cannot 
be said that the landlord could not get a decree for possession 
but for clause (i) of the proviso to sub-section (1) of Section 13, 
the court had no authority to pass an order under section 14(4). 
Mr. Mitter has also drawn our attention to the case of 
Bhabahi, Charan Chaudhury. v. Nagendra, Bala Debi (Civil Re- 
vision Case 1326,0f 1952 decided on, 14-1-53) where Chunder, J. 
following, the F.B. case. referred to above, has on facts which 
seems to be similar to those, of the present case, decided that 
Section 14(4) did not apply. After the.F. B. decision the ques- 
tion would seem to admit of no debate so far as this Court is 
concerned.,, On behalf of the plaintiff Mr. Ray has drawn our 
attention, however, to the case of Janab Ujir Alt v. Sasanka 
Mohan Guha (Civil Revision Case No. 1436 of 1952 de- 
cided on 15-1-53 by Chakravartti C.J. and Sinha J.) in support 
of his contention that even when one of the grounds taken in 
the ejectment suit is the ground of default as-contemplated by 
section 12(1) (i) of the Act, the suit is within the ambit of section 
14(1) and therefore within the ambit of. section -14(4). Apart 
from authority Mr. Ray has advanced an ingenious argument 
that it is,only by construing the Statute in the above sense that 
justice can be done to both the landlord and the tenant. With 
all due respect to the observations of His Lordship the Chief 
Justice in the above unreported case-which, it may be mentioned 
invidentally, was decided without hearing the learned Advocate 
for the tenant Dependant and in which, we understand, a re- 
hearing petition is pending—we are bound to follow the F. B. 
decision which has laid down in the unequivocable words of His 
Lordship the Chief Justice that Sub-section (1) of Section 14 is 
clearly limited to suits in which the onlv ground which dis- 
entitles the Defendant from the protection of the Act is that 
he has defaulted in the payment of rent for two months. 


It has been further laid down there that suits in which 
the protection of the Act may be unavailable to the tenant on 
any of the other grounds mentioned in clauses (a) to (h) of 
Section 12(1) or on any of those grounds in addition to the 
ground of default are not within the ambit of Section 14(4). It 
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Civi. , has also béén laid down'in that case that the „type 'of "the: „suit 
contemplaied by Sub-séction: (4) of section 14 is the sáme as 
ae contemplated by sub-section (1) of Section 14 of the Rent Control 
Maulavi Miah Act, 1950. If we may say so with respect, | the' above propositions 
TV are supported by weighty- reasons ahd in~any case it is not open 
Sasbanko Mohan to us to réagitate the matter. If this causes hardship Or injustice 
vins to any party, the remedy lies elsewhere: "The above view seems 
B. mam nc to be in consonarice with the’ plain language of the Statute. 
We are bound, 'theréfore, to uphold the contention of Mr. Mitter 
to the effect that the striking out of the deferice regarding eject- 
ment on the strength of the 'order' dated 12-3-52 cannot be sup- 
ported. ' "The rule is made 'absolute accordingly, the order ot 
the lower court dated 26-7: “53 striking out the defence'as against 
the claim for’ 'ejéctnient is set aside and case i$ directed to be 
disposed of according to law in the light of the Sea a 

made above. 


1953- 


In view of all’ the circumstances, there willbe no order as 
regards the costs of this rule. Let the records | be sent down 
as early as possible. ` a 
S. C. Lahiri, J.!-—I agree. ` 


1 


S:K.R.C: PME ^. Rule made absolute. 


VonL.gr] - Bom Surnzhi ‘o COURT. 
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"T inca 1 A At cate’ dus Peasy jae’, LA E RiR 
Before|the-Hon’ble Shui: Meli Chand’ Mahajan; the Hon'ble | 
Shit Sudhi, Ranjan Das und. the ‘Hon'ble’ | ' 
Shri Ghulam Hasan., 
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Vi THEGAYA ELECTRIC A, ÇO., LTD. 


CEN WE WAN tse ora ull de gr Wa f 


1 S01 


"m i ida, p THE STATE ÖF B BIFA (^ s TEE C" ; 


"(i Ln j r 
yaa, “redeyay tl, - fee CH NYI 


“Ai butration—Stay of suit under Section 34 of the Indian Arbitration yee 
Construction of the arbitration og ere ee in Jespect of or arising 
w 0ut ofthe agreement: 377 i 


- b ALA 
- ! EE 3a re e gg oun, 
Puy ka [r2 


Thé 'languige of the ,Scction 34 of the ]Iudian, Arbjuation Act is quite 
Clear "tiat the egal p focecdling ` which is sought to be, stayed’ must be in 
Tespectiof: a. matter. which ‘the parties have apiecd to refer and which comes 
within, ‘the: ambit .of the: Arbitration agreenicnt! "o5 | i 

D 2421 nat li, i AVES MEL MONTEM 2d "e dici E. 
Whether, a^ ‘dispute falls within the, Arbitration. Clause in a: contract 


nist’ depend’ on: (a) what is the oput, (b) w hat. disputes the DINA GA 
Clause cóvcrs, 


x » € 1 m m ar 3 
A £ aif ty 1 " ` 
E EET 11, mi DO «61 die ie" Rar A ^ 


IB the arbitratión: agreement is'bróad and comprehensive and embraces 
any (dispute, between, the parties '! in Tespcct of "" the agrécment, or in respect 
of any provision , in the, Agrecment Or (in, respect. of anything aising out 
of ‘it, and one of the parties secks to, avoid the. contract, the dispute: is 
referable ‘to’ arbitration if the avoidance of. the contract arises out of the 
leim of the contract itself. 


t-ga 1? i$ Nah ` 
A" patty’ lucc rely on a icit atas contract to epudiate | it and still 
say that the arbitration ‘Clause’ should not ‘apply. TE ‘he relies on the con- 
tract he must rely. on it for all purposes. ; D : 


j bi 
M TAE jan pea D ih i 


. 
ah 


The! arbitration clause’ in 'à ‘Written’ sübinilsión d agreed ‘to by the — 
in a contract and: like cvery written ‘submission: to arbitration must be con- 
sidered, according to its! language, and‘ in ‘the : oe s the P in 
which it is made., 


' sot t 
ui TE L4 dis ta yt ue! 1 


Appeal by special | leave ‘by the Plaintif. , 
E sedi p peg. 


Suit for, a declaration thal the revocation a the ‘licence 
was arbitrary, mala fide, and ultra vires aal us 


© n The. material, facts will appear’ from the: Judgment: | 


Ut TNESG, Chatterjee, "Senior ‘Advocate, Rameshwar Nath, " Advo- 
pate; instructed’ by Rajindar’ Narain, Agent for t the Appellant. 
t Supreme Const Civil ‘Appeal No. "n of" ONT dii 


4 rr 
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M. C. “Selaka Attorney-General: for India and Mahabir 
Civir. Prasad, Advocate-General of Bihar, H. J. Umrigar, pee 
p instructed by P. K. Chatterjee, "Agent for the- ‘Respondent. ` 


1953. 
wt The Judgment of the Court was delivered by: — 
The Gaya Electric 
Supply Co., Ltd. Mahajan, J. :—This appeal by spécial leave arises out of an 





v. application made by the, State, of Bihar against the: Gaya Elec- 
apo bes € tric Supply Co. Ltd., under section 34. of the Indian Arbitration 
IS Act for stay of proceedings in a suit, filed ,by the company on 
February, 3. 28th September 1950. The" facts relevant to Hs eg are 


; these: š " n "m t as S à 1 


+ 
e +í TT KA 


A licence for the supply of electric energy in the town of 
Gaya was obtained by one Khandelwal in the year 1928 under 
the Indian: Electricity Act, 1910.. With the required sanction 
in 1982. By a notification dated .ssrd- June 1949: the licence 
was revoked by the Government with effect from gth July 1949. 
Thereupon the company filed:'a suit ‘against the State for a de- 
claration that thé revocation of the licence was arbitrary, mala 
fide and ultra vires. During the pendency of the suit nego- 
tiations started between the company and the:State: for:a settle- _ 
ment of the, dispute and ultimately on 28th Octobér 1949 a' deed 
of agreement was arrived: at between them. The effect of the 
agreement and thé correspondence, referred to therein, v was sub- 
stantially as follows: — | a d 


(a) That the company would withdraw the suit No. 58 
öf 1949 üficondjtionally on 25th October. 1949 € - 


(b) That within three ‘days’ of the withdrawal of the 
suit the State of Bihar would make. -an advance payment of 
rupees five lakhs to the company, and. simultaneously the 

. company would formally hand.over the possession of 'the 
undertaking to an ia Li officer of the Government, 


14 


(c) That both’ parties Will make their respective | valu- 
vations within .three' months of taking over the undértaking 
and any balance of money found’ due io the company as per 
Government valuation; will be paid to.the company' and in 

, case of over payment, the excess. pee. to the company on 
account of the ik on account payment,':.of rupees five. lakhs 
will he réfünded to the Government. 


+ 


. rig. 1) parties. : bbe YAI Pmi] hadi ^ adu. (413 aa 


— 


r n UR : " d i i € D 2 V f : 
Vee, " . T5 ow i7 ! "SUPREME ‘COUR 2 = 


JAHE cni. (d) Bhat ins the case of: any ‘difference ‘or -dispute 
- between ‘ther parties over the spayment'of ‘the’ balance which 

ut — maybe: found :due after valuation" stich ‘dispute’ shall be 
HET submitted^to the‘ sole'árbitratión: oL single’ arbitratór who 
ve. Should be a:high gov ernment ‘officét of! thé’ ‘provincial govern- 
"T ar a n to ot "highér 'thàn 4 Divisional Com- 
4 missioner and:his'award shall be binding and. final on ‘both 


- t 
' 1 


^ 


per A ANAN Sarees a kakak o> Cub. BAT 0p od MCN ue : 


atts: ; The, arbitration;.clavisé iissicontained im a^ letter datéd’ 13th 
“October. 1949, and was, substantially: accepted ' ‘by ‘the company 
in.its letter dated 417th -October 11949. “As se? out bythe State 
a a JT. ET application: ‘under: section "84, it runs s as 


follows ;; D. T iu? iS pis "t js tae orl l E 


Sire au: i A es NIRA wi, isa NR BK tos 
ve sg rudi "m case: of iany différence»; or- dispute bétween the 
»., parties over, the; valuation :as,drrived 'at'by the Government 
Sud and, ‘that, arrived! at: bythe company; Stich: difference’ OT 
UR dispute; Ancluding: the claim for additional compensation of 
1111,/209 shall; be. referred: to. arbitration. Le ee tL AN 
(ey Ah eA rar afb Pop 12212 ahr te sedips in ear 
‘¢idbr pursuance, :of- thes. api EN the: "respondent took over 
the; undertaking, om 28th October. 1010 n0 ‘also’ made a payment 

of oe five, lakhs to. sthe iconipany. 50:27 ii | 

udis "m pant. boh I hf o3» ut duh ae uuo. dom 
x n the..1.9th, January: 1950 the: “company sent a-statemerit of 
yaluation;of.tlie assets amounting. to Rs.. 22,06,072-to ‘the Chief 
Electrical, Engineer,iBihar;v:' Thé! Chief Electrical Engineer 
characterized the valuation of 23 lakhs by the company as fan- 
tastic,and stated that:according to a. rough valuation'the ‘amount 
would(be approximately: five -lakhstand that :the final valuation 


history of: the plants and machineries. “The company ‘declined 
to, give any further-details!and'stated that time ‘was’ of the essence 
of the contract. and. it would. bevextended from '28th January to 
asthi ebruary: 1950: 3 Om: 6th». April: 1950'the Chief «Electrical 
Engineer iñtimateď that the valuation amounted to Rs. 5,56;221: 


‘Non yeply: to this letter was received’ and: the State Government 


intimated :tö the rcompany: that. as differenceand dispute had 
arisen relating to valuation, Mr. M. S. Rao, I.C.S., was being 


appointed. as sole arbitrator :to decide : the disputei.. 7". 
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| woulditbe:settledáfter! the company, had furnished a detailed - 


v. 
“The State of 
Bihar. 


Mahajan, J. 


140 


1958. 
old 


THE CALCUTTA LAW JOURNAL. [VoL. g1. 


On 38th September 1950 the company instituted the suit, 
the' subject-matter | Of, the application. for stay, after. necessary 
notice, under section 8o of the Code of Civil Procedure. In 


The Gaya Electric the plaint it Was, alleged that as. the State Government had 
‘Supply Co., | failed, and neglected to make its valuation:or to make payment 


v. 
The State of 
Bihar. 7 


Roue. 


Mahajan, J. 


to the, ,company by the 5th March 1950, it. committed :a breach 
of the agreement and by; reason of this. breach the company had 
‘rescinded the agreement and had forfeited the sum of five Jakhs 
paid as advance by the State, "The company prayed inter alia 
for the, reliefs of: declaration that the electrical 'undertaking 
belonged to them, for damages, for. appointment of 'receiver and 
for injunction. , On the gth October 1950 the: ‘State Government 
filed, the present application under section: 34’ ‘of the Indian 
Arbitration Act. It was stated therein that the company ‘had 
with a dishonest and mala fide motive and with a view to avoid 
the decision of the matter in dispute in arbitration instituted the 
suit on incorrect and false. allegations that the arbitration “agree- 
ment was still, subsisting and valid and binding on ‘the’ parties 
and. could, not be taken as having been rescinded'as alleged by 
the company, that the, cause .of. action as! alleged in tbe- plaint 
being non-compliance with the agreement, the suit arose out of 
and related to, the. agreement : and ; was covered: by: the arbitra- 
tion clause and that the State Government was ready. and willing 
to have the dispute settled by arbitratión.: The company denied 
the allegations of mala fides and pleaded that the arbitration 
clause, was no longer in existence. and that: evenassiming it to 
be, in existence,nthe suit was in no way. connected: with: the: same 
and;it was,contended. that the'suit should not: cds stayed.’ ' 
i prof v ^g As 2! bole ` 

" ` The. subordinate judge held that- de suit ‘was not im respect 
of any matter agreed .to be referred, and that the court: chad ‘no 
jurisdiction ,to.,stay, the. proceedings... In the. result’ the' stay 
application. was. dismissed. Against: this order the State Govern- 

ment appealed to the: High. Court. :The High Court :held-that 
the dispute in. the suit.was: one which -arose out, of “or: was, in 
respect of the agreement: and that the question in the suit: was 
directly within the :scope of. the arbitration: clause. ‘By an order 
of this Court dated,,22nd May 195r the company was n. 
special. leave under, Article 1 860) of the Constitution... £^: .": 
ae e oe ee ae nit ls, Algo $i ee ee TAG 


Section 34 ofthe Indian Arbitration Act runs thus:— | 
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dicun * Where any party., to an rcs EE EA ET Gyvi. 
“Al fas tr Myre d, pores 
m Dr iUo any legal preeeedinis, a gainst any other party pu 
er to the agreement . So pr aT aes in, respect of any matter over 
á “agreed to be referred, any: Darty to such legal proceedings The,Gaya Electric 
may, . . . . ... apply to the judicial authority before Supply Co... Ltd. 
v. 
T which th the , proceedings, ar e pending to stay the proceedings; ‘The State of 
and i if “satished that, there, is no sufficient reason, why. the Bihar 
1 gii ah DIAA. 
E mate cer should not, be referred Jn; accordance! with , the 
yi 444 4 ad 2 
arbitration agreement and, that „the, applicant was, ati the Mahajan, J. 


6 F tihe” when “the ‘proceedings, "were ‘commenced, . and still 
, remains, ready an "Milling | to dà, all things ,necessary..to.the 
zu proper c Conduct of, the arbitration, such, authority, may, make 
an order staying the ; proceedings.” TN 
l From thé. language of, the sectioņjit,is quite, clear that the 
jegal. roceeding which i is sought. to be stayed must be, i in respect 


of a matter which the parties have. agreed | to, refer, and, which 


plar * ii 


comes within the ‘ambit of. the arbitration agreement. ,, Where, 


rif 


however, a, suit: is. commenced ,as, 16 A matter, which, lies outside 
the submission, "the court is, bound. to. refuse, a stay. jr in the 
words of Visconte! Simon, L. C inm Heyman Y4 Darwins, Ltd, (1). 
the, answer. to the question . whether a ; dispute. falls within an 
arbitration | clause, ina ‘contract must depend on a), what is the 
dispute, and, (by what disputes the, arbitration , clause, covers. 
If the arbitration agreement is broad, and, comprehensive , and 


embraces any. dispute, | between the , Parties. uin, respect, of ". the 
agreement, € or in ‘respect 4 of any provision, in, the. agreement, or 


in respect | of. ‘anything arising out of-it, and one, of ;the parties 
Sells to avoid the contract, the dispute is referable to ‘arbitration 


if the avoidance of the contract arises out of the terms of the. 


contract: itself. Where,” however, thé 'party seeks’ to! avoid the 
contract for reasons: dehors it, the arbitratiofi clause tannot"- be 
‘resorted: to ds lit! goes along with othér ‘termi of thie! contract. 
In óther:word$,; à party cannot rely on à teri "oF thie Contract 
‘to repudiate “it-and still say’'the : ‘arbitration clause should: riot 
apply- If ‘he -relies: upon: a contract, ‘he-intist ‘rély''on’ it’ for all 
purposes.- Where, howeéver!'an^arbitratión'cláuse'is not’ so comi- 
prehensive” arid 'is-not-draftéd Tri "thé broad language “which “Was 
used in ‘the House ‘of Lords ‘case, nvamély, '"in"iéspect! of™ any 
agreement,’ or'**in 'réspect ‘of ‘soni ething’ arising oüt of! it,” that 
proposition does! not! hold*good.". "Fhe: arbitration’ clause isa 

(ry [943] ACY 356.1023 as ie Si Wide qur ubrisu ser 
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Givi. -written submission agreed to by the parties in a contract and like 
ius every written" submission to arbitration must ‘be considered 
aS according to its language ane in the light of ‘the | circumstances 
The Gaya Electric in: us "itis ‘made: | 
Supply Co., "Lid... PUE nodo. i n HMM, cues dee de CES 3 ids 
Thè- VN ig. ES Now as regards the first question, Viz., what 15 | the. present 


Bihar.  dispüte about, the answér'is to be gathered fiom paragraphs 14 
to'17 of the plaint. It^ is averred therein’ that the Government 
Mahajan; J. of Bihar committed: breach of the agreenient and failed to make 
‘any valuation ' of 'fhe undertaking’ or pay the balance ‘of the 
compensation" money, ‘that’ time beirig’ ‘of the esserice “of the 
contract; the’ defendant failed. and neglected to complete the 
valuation within the time originally fixed or the extended time, 
‘and’ that: by ‘reason Of’ the ‘breach of contract the plaintiff res- 
cindéd the agreement and'forfeited' the ‘sum of Tüpees | five lakhs 
‘and: that it is entitled to ‘compensttion for the ‘wrongful depri- 
2S . vation of’ the use"of its property.’ No claim has been made in 
‘the plaint for’ the valuation. of the undertaking X or for the pay- 
ment of any cofpensation ‘for the undertaking; on the ‘other 
‘hand: the claim in the’ suit is ‘founded on the rescission of the 
agregment containing ‘the arbitration clause and on a breach’ ol 
| . “that! agreement. “These aré matters’ which. may well be said 
to arise out of the agreement and ‘if the arbitration claiise wa: 
"broadly wordéd ‘and 'statéd that all disputes arising ‘out of the 
‘agreement would ‘be ‘referred “to ‘arbitration, it could then pro 
bably havé- beéii said that the scope of the ‘suit was within the 
ambit of the arbitration la aüse, put the clause here is differently 

worded. "^ ^ É A 6 


1 HI ta +: 4" t] t 





4 V The clause here is that if any difference ¢ or dispute arise: 
between the, parties over, the payment of the balance. which may 
be found .due after valuation such dispute. shall.be submitted tc 
the sole arbitration of a. single arbitrator.. The scheme, of the 
agreement is that the. Government was, to make,a valuation a: 
laid .down, in,the Indian. Electricity Act within three months o! 
taking. over the undertaking and. any, balance of money. founc 
due to, the company as per Government, valuation was to be.paic 

: by. the Government; and in case of Over payment the exces: 
paid to the company on account.of the.” on account payment ' 
of rupees: five lakhs, mentioned .in para. 1 had to be refunded.-tc 
Government. In the case of any difference between the partie: 


~ 


.0 * 


- 
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J 


ée ` E : - E 
Over the valuation às arrived ‘ati by, thei Government. and that - 


;arrived at ‘by the company, ‘such, difference or dispute, including 
the claim for additional. compensation,;oL,twenty per cent.-had 
to be referred to arbitration: The scope. .of:this arbitration 
clause is a very narrow one. ` It.only confers jurisdiction on the 
. arbitrator on the question; of valuation of.the undertaking pure 
and simple and does notisay that. all disputes arising, out of the 
agreement or, in respect, of. it will .be decided: by i arbitration. 
Questions rela ting,.to the breach .of, contract, or itsirescission- are 
outside the;reach ‚of, this çlause., The arbitrator: has. noti been 
"conferred the power, by. this . Clause. to, pronounce..on: the, issuc 
P whether the, plaintiff was, justified in claiming; thati time was of 
the ,essence of the. contract and whether, the. State, Government 
committed; a, ibreach. of the, contract. by, not; making; a; valuation 
within the time specified:, , This clause, ig, therefore, no. answer .to 
the, company's , querry,“ Show:.me.. that, J., have, agreed to reler 
the subject matter, of the suit, to jan, arbitrator. Besides this 
clause in-the agreement, there is nothing else which can. de- 
prive the court of its jurisdiction to decide the plaintiff's suit ‘as 
brought.. a 


r 


AT Wyant Ba NE KT Wa na tu eb, Thad 

a ..Ramaswami. Ttrwith,: whom: Rai concurred; held: that 
upon a perusal of the terms of contract:and: of the ‘correspgndence 
it was obvious that no stipulation was made that the compen- 


sation money shouldbe paid: within: the period ‘of: three months, 
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Mahajan, J. 


and: that-on the contrary; the intention of) the'parties’ was that . 


the! Government would spay: conipehsation money -only ‘after‘ the 
awardrhadi been made. by the arbitrator: Now ‘this is:the very 
point which would be in issue in ‘the suit itself, and the learned 
Judge -was..in: error ini considering «and: deciding: this point in 
this: ériquiry "under -secti6n »34.:. Thel-walidity ofthe plaintiff's 
contention sinithe suiti:cannoti be gone: into by that-court exer: 
oig jurisdiction under thissséctionias‘its function vis‘ a "very 
liniitéd:-one:- Ehe: only point in ^süch''cases to? be decided is 
whether the ‘claim which. 4s: brought whether ‘it -is:good, bad» ot 
indifferent—comes within the submission to arbitration. -"Itimay 
..be that there are grounds upon which. the “defendant would be 
able to- satisfy thé. proper tribunal that-the plaintiff's ‘claim was 
frivolous and. vexatious, but those considerations, as pointed 
out by Bankes, L.J. in Monro v.. Bognor Urban; Council (1), are 
material only if the question to be considered is whether the 
. G) Deu] KB. 167. iuc ME ru QS S 
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LÀ 
^ Givi. „case made was a frivolous and vexatious onc; and shght’ to have 
ape: „had. no -weight at all: upon the’ question! of? what the’ plaintiff's 
ds iclaimoin fact was and''one' can TINY find out "what his claim is 
The Gaya Electiic 2 looking at the pene nad DUCUM ut L a 
Supply :Co., Ltd.. xad on e oe taoa ea tester oa! )y vs (E uve» artt 
ES RN op 3008 The jange Judges in’ the High: Court:scem to have thought 
Bihar. "en arbitration clause “here had: beén ’ drafted broadly 'and 





that-all:“idisputes arising out’ of "or in respect of thig agreements 


Mahajan,wJ. were referable" to: arbitration: Their reliance on' the decision | 


of..the Calcutta: High ‘Court in ‘Hatinagar Sugar Mills Ltd.’ v. 
Skoda (India); «Etd:: (13 im support of. the decision indicates’ the 
error. In tliat! case'the arbitration clause was ‘drafted in a 'éom- 
prehensive language and'stated that ‘a’ dispute ‘arising’ out of the 
agreement.had to'be'referred to arbitration.: Their’ reference 
to the: case! of. Governor-General in Council v: Associated ‘Live- 
stock Farm, Lid. (2): also ‘shows: that they were' under che same 
erroncous“impression.’ In“ this case the arbitration ‘clausé was 
iar du NA Sg. vit 


in these terms; 28 ton o 7n s 


d ‘ } D r tt s ) 1 *, thy gy 4 te 
WAN pe ow WE eg of 1 4 .] A yy ' 4 H 541 - 4 


“Any dispute or difference arising out of the contract 
u shall: be referred: to; the arbitration: of the M RCM a 
zi th, contract whose. decision shall be final and. binding." 
(ace quise wey do o, jar ow T pie uber (t ins ako ok dg d $ 
..Tt..is; obvious that: these decisions could: have no relevance 
to (o itheárbitration,élause. as drawn up in the present case.. :Ifithe 
nature of the.claim.is as we have.indicated above, it:seems: plain 
that it.does. not come within, the scope of the submission: 


t i 


r P 
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(or bk Cup a pag webe bebe ow 
5. In jour. judgment, therefore, the decision of the learned 
subordinate. judge was!right! and the Judges ofthe High. Court 
were in,error in reversing it, In the result. the only course open 
tous is to allow the appeal. with-costs and. to say. that the plain- 


tiff's;clain. is’not withini the scope:of the:submission and that 


the: petition, under section M. Was: c dismisséd - i the Sub- 


ordinate Judge. i4, o nene s cc ast ore EU 

PU js An E tv * Qui "E dI fot. 3 "b aub queso Kyu res AC eea por i 

20 nv BKRQG da 10755 ets Appeal allowed, s 
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I0 i 7 1 £ ues Rel mI HIG) / Cita the: 
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ORIGINAL CIVIL, ah 
r ogb 3: Faro ti senti eld imn niit Cf 


oes (AC A 


Before Mr. Justice AE) 5. Bacha awal. 


RAJNARAYAN MISRA 


Oriole Fa) ulii fod "wy 7 d 


v. n 
UNION OF INDIA. rus 
- MU Ah zu aa glo 3 Ons 1n Hd giu vnl 


Arbilration—Setting aside an award—Mistake idi amounts lo utsconduci— 
Effect of admission bcforc the a) bit) ator—Power of Court to regi qn 
"T laivd?d under séctióh tye! of thé Urbitration! Act. Jes ABU GHOGS 
pg eK cugus apt sodbdr- Sw Quas T uad Sa Gale 
lí any pait ol the claim is adnutted betore the ro Avis, dis duty 
to embody the admission in the award aud to make an award in favour of 
the Claimant for the admitted claim. . .- ee i 
eeu ert naen basa bib sli se wad dk ef nga ote | 
pis Intentjonal disregard. of Jaw, tis:noCiinistake. ZIE thé Abriuator makes 
4n award, Knowing it is contrary, to, law, o1.fact he, acts, in, excess..of juris- 
diction. His mandate is to judge not to actas orant: Fraud; and coiuption. 


pal ki ad A 1j ec 11 
ates ‘his awar ae 
Es a ua ft stats opty 17 ifa dots eu Sie bali debel preia 


wT he Adm ator cannot’. by imistaké "asSiuie * jurisdictioti Cover a! inalte ‘oven 
which “he has no jurisdiction ii: Sp; HM Sohn gs cnt nena f 
In administration of justice of every foriu certàm fondamental principles 
“Gf ‘nataral justice! must’ Be observed?! Breth or thdde- bitin pics’ cinnot be 
‘ijustified onthe {ground ithat the ‘Arbitrator-has made ani ihonest : mistake?) ^/ 
tbl tel ate prar du teva Gage iridis [ox Hy deo E Dub Qo qoi CM 
nel! But an honest mistake of law, and, t: tact py the rArbitrator on a, mattei 
within his jmisdiction, not amounting, to. x breach oU. the principles, ‘of 
natural justes docs Mot ordinarily auióunt to miscon uae Í 


sig! “Mistake rima) amount, t6] misconduct it ity aries Mom, culpable negli- 
kook moh uos dot Gre? ent ird ish Soraenpz ce dca anuo 

7 m midha ' thie’ Ch eat femit’ ihe’ award Uo nly’ il ‘the 'Wriditioti ' of! the 
AU Ut thc ‘Arbitration: Act ave 'satisficd;! ic gif the! dwara left-undcter- 


‘vemlinedany of ithe: matters::réfcrred ito. sxhitealiont E c MU. 


a ay SEEN ed hoera a ol Tear CEE Soon Dosen bolts tae edet 
UR A pplication, by, the, Rlaintiff,-to .seL, aside , an;award by ,one 
Mr, C. , P., Malik, . Superintending Engineer, Central :P.W.D., 


na New ‘Delhi, ,,, tot EE A nbel to ije i 'j "Hi TNT DE TN 


MO In kate Mnt a 
Suit for recovery of dues under a contract. 


Ind jd 001 deu] Na nt t6 uuan y boli aon P oyt! 
t 11 L4 . 
-iyu * PARATUR, in Fe - „iginal: Side PUE : 5 BO pl. Bape „A j} AU ee 
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Civil. The material tacts’ appeai ‘from the judgment. ` 
D S. K. Dutta for the Applicant `° ° ^ 
Rajuarayan Mısra TAE EM ÉL. 2e gui - 
m ca ne rr ae | : 
v. Á. N. Ray for the Respondent. 


Union of India.* 


: ROUES. cer ee e 
August, r4. The Judgment of the Court was as follows: — 


3 1 
2 4 "NES N * ) 


2) 


Bachawat, Jas A his is is an application to set aside an award 
made by one Mr. C. P. Malik, di E. Engineer, TOUR 
not NewDelhi. '' > AE oe E 


` r 1 





1 t 
lat A sog bg Abah T =e 1 . on t ji sate . i a LES 


dx. Xp. uina Jub BR ^ xcd 

The petitioner is a contractor. He did certain construction 
works for.the Union of-India under: a ‘contract which ‘contains 
an arbitration’ clause: ‘He instituted a suit in ‘this ‘Court for the 
recovery ‘of his dues urider the Contract. In view ‘of the arbitra- 
tion clause that suit was stayed. "Thereafter there was a refer- 
ence to the.arbitration of one Mr. C.. P. Malik, a Superintending | 


Engineer in the employ of the Union:of India. | 


' 
y vet x tT tts qi 


2: In the plaint. there Wae. 5; heads of. claim. The first, 4 heads 

were.on, account -0f extras and damages and are pleaded in para- 
graphs 4; 5, 8 and 9 of the plaint and corresponding particulars 
“are given ih Scliédules ABC and' D atinexed thereto. | These 
‘claims were > all disputed . by, uie "Umon of India... 


" In paragraph 14 of the'plàint'the contractor 'refers ‘to his 
claim for Rs. 59,615 /- under his final bill for work done accord- 
ing to specifications. , He states,that, out of this sum Rs,,43,789/- 
Was Lie and in paragraph.a5 of the plaint he;claims the balance, . 
viz. Rs. 15.826/-. The contractór alleges thatthe Unión: has 
wrongfully deducted out of this final bill a sum of Rs. 8,481/13/- 
Tor certain alleged 'répairs." The’ balance of the ‘final ‘pill after 
"his deduction amotiits tó Rs.'7.344/3/-' The" coritráctor 
alleges that the Union of India was prepared to pay' this ‘balance 
in full satisfaction. 


ays teu Tad ti 6 ath d 09 0.01 op a (Jt TEES 


The Union filed a counterstatement before the Arbitrator. 
In that counter-statement the Union, however, adinitted a some- 


pa eae eee 
what smaller sum, viz, a sum of Rs. 7,092/6/- to be due to the 
contractor, 


fe P | yan 1 if. 7). 4 ETE UD d MERET ^; li A, aa J y 1) oy l0. l- 
eS [hits iak 1263 pa uO, FEL Dise. nra Shot. d 


here was prolonged. hearing, before, the : Arbitrator, . He 


M, FOS et tad 
eventually made, an, award which, j is, 7 as follows; 


I tin bar da: 11) 


eiri athe PRE the LIGI abuts if, jassi fX trè * * t ta Y 


“I find that none of the claims of Shree Raj Narayan 
si. MISI, a, contractor, residing at New, Settlement Kharagpur, 
.[ , referred, by,,him, in his. petition before the; High , Court .at 
em En is, tenable and, therefore, award. that, nothing; is due 
j, "10 him by the Union. of dndia, on.account iof these. claims.” 


* * LR T 
Saat br jT bud ps -1 173) LS ril, kt od» “ttt Leas, Boin eee E er 4 


kara a. the !Arbitrator ‘is-referring to the plaint when 
he uses the word ' petition ' in this award. It is important to 
note, hówéver that the’entire claim of thé contractor is dismissed 
although’ the’ oe "óf'!India' sóleninly admitted’ ‘before the 
Arbitratót thatla sum of Rs.“ roga [6]- was dhe to him. dd 


i : . 
MANAH (chius Im Af: inl nadie stas Pig 2M baa 


nad ZW CX latl San geht ya f are SS el Thee jis H 
f any part of the claim is admitted before the arbitrator it 


is, his, duty to, embody, the admission in. | the award and, to make 
an, awi ard in, ;fayour, of the claimant, for, the admitted , claim. 
‘The, award. extinguishes all; ‘claims embraced in ‘the submission 
and will bar, a subsequent claim even, for,, the: admitted, claim. 
T he arbitrator s should. thereafter. provide for and. give relief for 
the. admitted, claim i in his A NANG osos do ko deae ioi ad 
riy cq qan fe DM ai qute] VU 44399 Ba Aan si 

I am therefore satished that the Arbitrator has made a 
mistake: He ought :to- have taken into ‘consideration the ad- 
mission! made by the Union of'India and made'an award against 
the Union at least: for ‘RS? 7,0427 6j :, > He however; failed:to take 
into! account that/admission : and “has dismissed ‘the claim ‘in 
its entirety.» The questión^ thei arises; whether - ‘the! petitioner 
isentitled. toi any, jif. so, to^ what relief. d» Morbi eri Oe vent 
vp He “arbitrator is a His' ‘award “ont ' both’ fact and 
law is final. Thé' patties Chose" hint for ‘better ‘and for Worse. 
There is no appeal from his verdict. The court, cannot ordi- 
narily inverfére’ if there’ is an, “honest mistake of law Or, fact in 
' "his adjudication. ‘The ‘court cannot review, his, EE and cor- 


rect the mistake in his adjudication... See Ghampsey ; Bhara v, 
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MU Gn A : at Pa pest re J vd ‘a 06 PUE ped ow e us : 4*4 , x 
Jwraj (i). "Fo this ‘rule there! is’ an ‘ancient and well- 
. e be a"! ©} 
established exception, namely, that where an. error. of law 
appears on the face of the award the court, can interfere unless 


Rajnarayan Misra the question ‘ot law’ was Specifically’ referred to in the decision ot 


"V. 


Union of India.” 


— 


Baclhiawat, J. 


the arbitrator. This ‘exception 15 ' firmly established though ‘its 
genesis has been very much debated in recent times. 
te isr. jd Sb mehr giu an Hd uai shin d 

- Intentional disregard of law is hótiinistake, "If the: drbitrator 
nde an award knowing thatit is- contrary ' to^ law or! Bc he 
acis in. excess of jurisdiction: His! mandate: is ‘to! judge,’ ‘not to 
act asa tyrant. ^;Fraud-and ‘corruption ‘also! vitiates his award. 
Fraudulent and corrupt use of his power is an abuse of his 
authority. and is not. autnonsed n the: submission. ve i7 


"E zu Wo rey T. ic. qp ates wr eRe cep a eat 
| The ‘arbitrator cannot by, mistake assume jurisdiction .over 
a:matter 6 over which he, has: no jurisdiction. : If 1t is shown: by 
extrinsic evidence, that the arbitrator, has adjudicated , apon ` 
matters outside the scope of his authority the award cannot stand . 


pO Nes wal meaning. and honest the mistake met) have been. 


EB ug dE © ton pt tho Ya : 


a 


CIP the mistake is ‘With regard io’ (he conduct of the arbitra. 
tión ‘proteedings. extrinsic' to the merits of the dispute’ and, 15 
suth that” thére^ is nó" proper’ liéaring of the: Matter’ at’ all; lie 
atbitratàr^i 15 ‘guilty’ of Tnisconduct: ` In adnjinistration of jublice 
of évery form céitain fubidariental principlés Of hatüral Justice 
must be observed. Breach of those principles’ cantor be justified 
on the ground that the arbitrator has made an honest mistake. 


NGE WDR iue E cells eens hes peras y “Sagan ct 
.But ran; honest. mistake rof law. or:fact by an arbitrator. on. 
a. matter (within his, jurisdiction not amounting to breach, of the 
‘principles; of natura], justice does- not. ordinarily, amount to: mis- 
conduct, «Fo hold,that such ‘mistaké_is-misconduct isto cuti at 
the root, of the ,principle-that the‘court.cannot review: an, award 
and correct an error of law:or fact.committed by the arbitrator.; 


45, Thera is authority. for the view that mistake may, amount to 


inlay, if it arises from. ‘culpable negligence-r mM MEN 


bo In ‘Re: | Hall ar and Hind; d ‘hie’ "arbitrator made a. gross, mie 


take whi ch ‘could only be the result of culpable negligence. The 
Es "(19$3)' TR: ‘ho TA. 424. is ' 1 l ot oil Paji? WA 
"(3) "841^ 10 rs C.P. 210: 7! IN heg! s tal ipi £ Y Ty a ee 


- 


- 


V 


Vor oe) $ ] : OM £u 2s indn oti." REGERE ` - 


~ 


mistake! was adinifted By't alé árbítratór." Urbe awid) was et de 
and: Tindal! er ae Lire ba npo xn por do peka 


H ae r 
aA a Fe voy 
ab “ates SANG ch thee Igni QI der Holnaai LoM yd Varta 


t o 


ips NA TA 


eu. | néis; 15 '0"grOss; as to amount, though. not in 3 moral point . 


lo of view, yet inthe ‘judicial Sense of chat’ wor 
a on ‘the’ ‘part ‘of! the ‘arbitrators.’ * Eat “eul ud d. crassa 
AL hegligentia’ both by thé | civil law (big: “Lib: 50; ‘tit. 16, 226: 
^^^» Digs Lib. iry tit. 26,21) ‘arid Gur own, | angidini tb and 
cannot be distin ished. from dolus malas, or. misconduct.” 
oti credens ott) inni Puer oth sd 64d nro zung E 
ieu - This! tas sewa followed! i Hüteltitisos" V. ‘'shepperion (1). 
These cases have: beén severely criticized i dn liter decisions and 
specially in Phillips "v3 Evans (3.7 TR hai Ve" nir been 
formally ovértuled: though divergent and coüflictihg explanations 
Have been: given. etn ‘Hagger v: Baker Gi it wits said that In Re: 
‘Hall & Hinds (4) the arbitratér' had hot done what: he ‘intended 
“to do? Some® writers ‘limit’ the’ rile i ih Re: “Hali ka kaa (4), to 
cases whére ‘the irbitrator adinits thé 'inistakê:" Nearer'h EH 
India ‘authorities ‘do not‘ "Seem td récógnise" "this "sition 
Tall Sadhu” Singh" (y, “Raided ' “Singh” "(Y a nd '  Kiiisirim 
Benurshilàl vi Mathuradass ‘Goverdhatidass * (6) tne: court 
‘séenied - to“have held? that gross mistake 'or à ii mistake resülüng 
from: oss negligence i is "misconduct, ot ‘at least eviderice of mis- 
conduct." Thé' poirit' wasi left open by bur: ‘court’ of “Appeal: in 
Mathutadas* ‘Goverdhan "Dass ‘v: IK huir Benth (07 1t 
^is telat however that mere "misidhe' i$'nót misconduct Shiam Th 
wi Parshóttäm (8) A lage V'Chitanibütam' ( 9r A quor nm 
rahe id ba cgo oftMaose Biwi so a] iuste LE thi, Sw cud 5 E uno 
i^ “There” has been onë 'iftéresting: diéielobgient' of ' "this; tule. 
Our court in a series of cases has recently hela jihat iri = 
affbitratar uitwilliagly' recogiiises ‘ai illegil market Um ‘sale and 
“purchase óf- gosds°and awards ‘what i is vilgatly knows black 
düürket' daraga: 'the Yécoghition | involves ‘enicduragement’’ of 
‘sémething Wwhieb!’ is CE état: ‘and “is “thereto iüisconduét" and 
the awárd-is agdinst public policy? URB Gu eee DR eU 


ik v pe NE HEU odere fy 
QY (8jg) L.R: hg. QR. 955. o- () Bag ud M&W? 309. 
(3) | (1845) M LIJA Ex: 237. (4) (1841) 10 LJ ‘CP? 210 
(5) ' gas)" AE R. atl g8 (sso). | (6) (1948) 52/ C. W.N.! 828 4831). 
(7) (1949) 583 CC W:N: B73 (876). (8)".(1920) LÉTR. 42 A11. $77. 


(9 [1931] ALR. Mad. 619. fee dO £f: cu 


ait 2) 


Dons Oat the samé 'tith itn le the! mistake as à mater of. careless Rajnarayan Misra 
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1953- 
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If as a result of mistake or carelessness on the part, of, the 
arbitrator his formal award expresses, ,or, implied, something 
which he never intended to decide, that part of the award is 
Rajnarayan Misra not really his award at all and in truth he has never adjudicated 
MM — upon what 15 so expressed or implied. It is plain that in, Eng- 
x ae land the court can in such case remit the, award to the arbitrator 
Rahat T. if he admits the mistake, . Flynn, v. Robe,tson (1), Carwell v. 
n OVE West Croucott (3). Re: Baxters and the, Midland Railway. Co. (3), 
_ Mr. Justice Brett, in “Flynn. NG ‘Robertson (1), gives the ,reason 
thus: — | aate TES de uw 
“T think it may fairly be said that the arbitrator has 
not applied his mind to the facts before him and.,so not 
really adjudicate on them, and the case really falls, within 
_ the decision of Hutchinson V. Shepperton (4). ge y 
e BU has ‘been held ‘that if the, award, expresses, nae the arbi- 
trator, intended to decide eyen. the arbitrator is, not allowed , to 
say, that he, made a mistake. The arbitrator; is: funcius, officio as 
Soon as he made the award and cannot impeach, a- matter upon 
which he has, "made, an. ‘adjudication. , Allen v. Greenslade | (5), 
Greenwood v. Brownhill. (6), Holgate, v. Killick, (7); -The Eng- 
lish decisions. however are ,not uniform and the courts there 
haye remitted. the award where it appeared from. subsequent 
admission of the arbitrator that he proceeded upon. erroneous 
‘principles. ; Mills, v.. The Masters, ete. of Society of Bouwers. (8). 
Re, Dare Valley, Railway Co, (9), and, the arbitrator, himself 
asked | ‘for such, remission. : Ding v.. Blake (10), Re; „Keighley 
Maxsted: 2 Co, (3) In our country the power. of remission is 
rigidly circumscribed by Section 16 of the. Arbitration Act. | The 
court here has the additional power under section 15 of the Act 
to correct a clerical mistake or an error arising from accidental 
slip Or omission. ie gg ae JW l T 
In ‘India the court can remit. the award. only. if the conditions 
of section 36 of the ‘Arbitration Act are satisfied, e.g. uf the award 
has, left undetermined any, of the matters ‘referred to. arbitration. 
"Though. the award, professes to determine all. matters,in truth 
the arbitrator may not have applied his;mind | to and adjudicated 
(1) (1869) L.R. 4 C.P. 324 (327). (3) g1 LJ. Ex. 361. 





1952. 


(3 (1905) 95 L.T. 20. | (4). (849) L.R. n3 ,Q.B. 955. 
(5). (1875):33 L-T, 567. o (6) (1881) :44 L.T.-47> < 
(7). 31 LY. Ex. J. . aki LAB) 0856) 3 Ky & Ja 66 

(9) (1868) L.R. 6 Eq. 429. ?-(10) - (1875), L,R.. to C.P. 388. 


(11) [1893] 1 Q B. 405. DL NAN rey ` > ‘lt po 


c ~ 





kak dlc 2 P" 
| E 

upon’ some’ "màtter" ór i inati LETS. IL there has been really. no € deter Civi. 

inination ‘bf bole matte: by" the dwari “the condition of ‘section 

16(a) of the Arbitration Act is satisfied. But a mere ‘error of . =. 

law or fact; even an erfor of arithmatic i 18 nO ) ground f for remitting v. 


the award. Shiam “Låt V „Parshottam Das” (1), ‘Riaxuddin v, Wugu of India.” 
Shujauddin (2). a 


a = an * LH 1 vag 
ienee se ly qi aye eae ep ur ASS Nn d Bachawat, J. 


I am of opinion that in this case, no ground. for setting 
aside the award HAs "been 1 ade out. I here is is no intentional 
disregard of law, no breach of any. fundamental principle of 
natural? Justice, ilo inistaken assumption of jurisdiction. Ihe 
arbitrator" “Has | ho doubt made a mistake in ignoring thc ad- 
mission with regard to part of the claim but I am not satisfied 
that the mistake arose from gross or culpable negligence. There 
was no discussion at all before the arbitrator with regard to this 
admitted part of the claim. The arbitrator may well have 
thought that the Union of India being always ready to pay the 
admitted sum it was not necessary to provide for it in the award. 
I am unable to infer misconduct on the part of-the arbitrator. 
I am also unable to infer any bias from the mistake or from the 
relationship of the arbitrator ‘with!the''Union of India. I think 


that the pus was due to inadvertence and was made honestly. 


T uc Sq. Cb e ai Sex o sere T, AE dett 
The pétition. does not pray for remission of the award. 


The petitioner . wants the ; award. to ,be set aside and his counsel d 
addressed a powerful atgument on his behalf. The petitioner's 
counsel wants remission, only -i in case De. cannot, obtain the relief i 
of setting aside the awa rd. Counsel. for the Union ‘of India docs. 
hot oppose remission of the award. .It is therefore, not necessary 
to.cxamine closely. if. the conditions of section 16°of the Arbitra- 
‘tion Act are satisfied: I’ propose to remit the award: ^ I proceed 
pori ‘the’ footing that the" respondent dogs not ‘oppose the, re- 
mision and ‘that although the award in terms. state none of the 
claims is tenable and nothing is due from the Union of India 

the; arbitrator:-has. not.applied..his. mind to the, admitted- ‘portion 
vol ‘the claini and has/not in: fact adjudicated * upon’ it’so that 
" really the "award ‘has’ Hot- déterifiiried ' thé uix pal of 


p ntes, it 


the claim. I’ therefore pass the following ardor: VASES 


4 


af 


bonoi eremit the. award to ‘the’ arbitrator Mr. €: Ed Malik, 
mo Superintending’ Engineer, : ‘Central "P.W.D: .New ‘Delhi for 
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reconsideration., I fix three months iode the, time, within 


"t laar £s] 


Then ile “arbitrator shall, submit . his decision , to the 


patel ! HE H Pate ice 7 
court. ' - m - 3) 4 or Et 4 T t , Pa 
TE ABEN ig. t LP toad 5 P'uata sf Ls «ad taketa’ | / Ta yf t 
‘bly? " Han 4 Qt. ayt. yra V 3 i 2 Li 
l ‘Each pari) | will pay and bear ui own Costs. P t es rui 
yi. tou 


Mukherjee & Biswas: Solicitors for the — 


4 


t 31a beg oo oder Lbs, f 


opri aa NUI pO tii 
70178, K^ Mondal: Solicitor for, the Respondent., id 


4 ‘ 12 bi ! atte 
psit SP TLE ai cU Zu. " 


pi fdecbsbpp wol api Ty. oi p les xk 2X. LAH vey Wd 
_, SERC Award remitled io, 
A 1 etit as vf ‘def ana t pakaa || t Ja h Vx. 
; , the Arbitrator. e 
Mt i uU ea NT eyes 1 eb t. & c1 att L, theses, eat, à YE uox ba n 
bey ded l ibiq og dag n CLER E apttd "one es UK STIS Er 4 
Ti 4 * a4 1 
` "m Spar P e ‘ tt h EO in YEA ELE NANGI } 
1} Duas „d t, KAN, 3 atia nit at if as i‘, kn ed ths V E n 
T euh ee ee ee KN ugs Ll cune uses Ca KS wei dpt 
=q - De pis eee ae mul xoa itp! t dq t t 4 | a ; EE en t à | 
i r 
orp Da E Pon RETER E pO qo ppp ORE cea Ppaed.. 5&1 
Cep boe 9 Gap den VIO rare o xL. dosis Rae a — ER ; 
( H 
A 011 fa pda fervent MOS gy i zl tél $32 dH ast alan vo aX. lb d 
direi: | antt iy a APPELLATE CIVIL.. eet fO ua BUAH doi 
AL M TEL * nit eU cM 07 T C3 dq" 5114: V3 Ih ge 45 ds je at n! H 
Before Mi. Tusiice $. C. Lahn and Mr. Justice S. N. Cung Roy. 


- 5i Uu nu? 
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Pici 5p 27. t> farj Tony 
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JINAH ya say atd og 


| EU IE nn ns SUBAL CHANDRA. KUNDU l ‘ l 


Mes x sei! ied 174 1 GG aon uy Xx ee ee | " 

Ree upto aeg DÀ : 
S STATE OE WEST BENGALS 

ta bee ve gta far AT i e Sto ta at 


- Mandamius—Cantellution of Permit of 'sigar--Bengál" Rationing Orde 
o: 195 clauses, 34), ro(3). if void’ for, cancellation: of permit with- 
fes 49e assigning, anyi reason—Paragiaplu,.22, delegation of thé powers 
l o revocation, m can be, mada, by Government—Notification | No, „3086 
D. C. Si dated Apni 21, 1915; delegating the power of revocation to the 
Direitor of ‘Rationing. ' ' 

Chu de efc rt oct na ats gg xat e cr rd Es. Paredes d 
uoit Where ‘the irregularities in‘ithe counter: affidavitiare of' such nature: that 
these can. be, explained awav,on reference to,the counter affidavit itself and 
which | relate; to, matters 0 of; record - annexed to the counter : affidavit, these do 


not make the counter affidavi it unworthy < of reliance by Court. 4 x 
VP tpe a Fe s 


PEE P4 


f 
JEU 


£1 
* 
t 
, 


ll, 1% Appeab from Original {Order} No: 143*0f 1951: (Mandamus) preferred 
,, apapnst the order ofi Mr . Justice H ;K Bose, in Civil Revision Case No. 636 


of 1951 dated apt July, 1951. , = < Ps c BEG, axes t 


VOL. : 91 à 


ap nz poy HIGH, GO ET RETE 


Thé revocation of tbe, peumit o A license being jax matter of, disaetion . 
by’ ‘the pour joking ‘authorities, they are “justified in. acting on, reasonable , gus- 


picion; héhich isnot dissolvéd ic cXplan dition’ offered by thc licensee B 
Aba Da atsbtte etila ad! oí aHa Herma tuse nen t ud tla 
idis Nakkuda, Aliy. MiB) De Ss Jayaratne: (i yandi. du Dos. Jayarathe v. 


Bapi, Aliya Mohamed, MOK (2). lolloweg. hio baros cde Lo denas 7 "E 
tpat, if GNE RM gud at ual] oc cy DEEPER, LP iis -E : 

! Bobü of Raiden v: Rice (3) and Chisalal v. ROT. Authouty (à 
disscnted from. 
ip lease ® anah nang aki a 7h, be 2 agri KA y larang) IA 
if, The Govcinment has power wundeioparagiaph les: ofthe: Order to dele- 
gate its power of revocation and it did. delegáte that. power- by; Notificauon 
No. 5086 D. C. S. dated April 21, 1945 which should have been included 
m the Enforcement ee oe by tlic Gover nment in 1952 
Hart > Hi b ZR | d SL PED ` Dun Bode? fe MY feo okt 

TA ppedl by i the Applicant.” e seed gael Gera Ten une 

1 v Application’ rinder article 286 ‘Uf tlie! COnstiltition (Manda- 
nius): AS] qo nre be! sias tr d 3, . wits Fa ii 
Dude Cl sa we Pah eee Phrb We S na Ai ie 
"Ehe material tacts. will-appear, from the-judgment: ^ 


- 


- i Bimayak Nath’ “Banerjee, Susil Kumar- Biswas ' for’ the 


Appelláint ur noa ws ad jb- AXE Roe Se OO ju al! AH, "1 
dodi air ts st 
J. Majumdar, A. G. P. for the Respondents. i 
ve oThe akan, bi ae WE iene Voila. si 


1; terse 


» S. C. Lahiri, d. The appellant } Subal Chandra, Kundu is 
the owner « of an ‘establishment, named, National Milk Company, 
at Premises No. d /9. Nilmony Mita. Row, and. used to carry 
on the business “of manfacture, of,. condensed milk.. Alter the 
introduction o “of sugar control. In: October 1949., the, appellant, was 
granted an establishment sugar; permit, for 3 3 mds, 13 srs.,of sugar 
per: week for the manufacture of condensed, milk only, It, is 
alleged that prior to the introduction of sugar aentrol in 1949 
the appellant, also used to manufacture lozenges, sugar candy and 
toffces. , rIn..1950;the appellant filed, several applications, to the 
Central, as well as to: the State Government for allotment of an 
additional quantity. “of, sugar, for the, manufacture. of sugar. ay 
— his, applications, were rejected. , 





b 
)e1] 


"On September, à 1950; án Area Tiispector of the’ Civil ‘Sup- 


plies "‘Departrient, named” 5. '"Mukherjée, iápected a lozenge 
(1) ' “Cagney hA GWN. E (3) (1959) 54 C.WINT 89g. be 
(3. [1911] A.C. 179. - (0 [1952] ATR- Madhya Bharat 128, 
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manufacturing factoty, named, Orienül Confectionary, where the 
appellant ' was, employed | as the manager and asked the 
appellant to accompany him to the appellants condensed milk 
factory. .'Lhe appellant expressed his inability to comply with 
the request on the ground that it was not’ possible’ for him to 
remove himself from the lozenge factory leaving | the charge to 
the workers. ; 

On September 11, 1950 the said Area Inspector visited the 
appellants condensed ‘milk factory and made ‘a ‘note in’ the 
Daily SARAN DUO Register which runs as follows: ' i 


“ Stock of sugar could’ not be weighed. Found one full 

bag and two bags loose,—the,.lotal approximating, 5: mds. 
srs., Also found 44 tins of Condensed Milk, (14 oz. each). 
Printed cash memos, are not Issued for sale of products. 
Found “Kundas” in the Factory and one log of round 
solid wood., Account upto 6-9-50 i.e., in ‘arrears for 4' days." 


On October 33, 1950, when the appellant went to purchasc 
the sugar, allotted by his permit, he was informed that his 
permit had been suspended. 

Thereafter the appellant.received a letter, dated 28-10-50, 
from somebody acting for the Joint Controller of Rationing 
asking him, to show Cause why his sugar permit should not be 
cancelled for misuse of sugar. The appellant showed cause by a 
letter, dated’ November 3. 1950, iii which he’ gave explanations 
jor the presence of equipments tor the manufacture of sugar 
candy in his condensed milk factory and also arrears of accounts 
and his inability to comply with the request of the Area Inspector 
on Septeiüber. Q, 1950. ` z 

By a'letter, dated December 135: 1950. somebody acting lor 
the Joint Controller’ of Rationing’ informed : thè appellant that 
“his establishment had been'cancelled." ‘Against: this order the 
appellant moved this court under Article 226 of ‘the ‘Constitution 
of India and obtained a Rule calling upon 'thé respondents’ to 
show: cause why .the, order of cancellation ,of the, appellants 
establishment should not be, „withdrawn. Or why. the. -benefits 
under the appellants sugar, permit No. Pee n Sus) No. 37688 
should not be restored, 


yos i] s.s, HIGH COURT. 1 i55 





ens The, respondents, showed, cause by a counter-afhidavit affirmed . ^ Civi. 
by Sri Bivacar, Das, who, is the e Officer (Establishments), 7 
GETEEL of , Rationing; an an d ,, Distribution, Government. of Sii 
iM West Benga _The material. Kia tion. in, :the ,counter-afhidayit Subal Ch Chandra 
. ee ie respondents, had no; knowledge and made .no ad- Kundu 
QU, about, the allegation .that,the appellant had:ever carried = 


State of West 
on, the. business of manufacture of. sugar, candy, and lozenge, and Bengal. 
,that,the Area “Inspector, ascertained, on; local enquiry that sugar 
andy, wa was, manufactured , in, the; ;appellants, condensed: milk fac- Lahiri, J. 
tory. ph € Inspection. Report of the Area, Inspector and. a state- 
ment in, writing, over the signatures of the, residents of locality 
have been "produced in this Court and collectively marked 


Annexure "A" to the counter-affidavit. 





1 t 
ate edt ofan sae at Ree Se fe C vun] de fait] BI a 


Bose, J- 'ho'decidéd- thë case ‘pointed ' out various irregulari- 

‘ties inthe ‘counter‘affidavit filed by: the ‘rés ondehts, but in spite 
of those irregularities lié 'carüe to the conclusion ‘that ‘there was a 

:ring/of- truth n'the'státements made therein. ' He also held that 
“Glatse"3(4) ‘arid Clause +10(g)of the"Betigal: Rationing Order are 
Void :in'iso?far' as théy' provide fór the ‘cancellation of a permit 
without assigning: any! reasofi.' "In ' die end; “however, "Bose, J. 

discharged the Rule upon the" view: ‘that’ the: authorities had 

justifiable reasons for EE the appellants (Poe 


beso tere uit TTE, NGAPA, nam tirela al sila li TANT 


Mond Against’ the’ ‘judgment of ‘Bose, J. the ‘appellant has filed 


"this ‘appeal ind" ME Banerjee, appearing” in support of the 
"appe al! has argued hat in View of the "irregularities in the 
'Coufiter- affidavit Bose," T. was not ‘justified i in Telving upon the 
statements contained therein. i dE ihi 


hi 


ndo Tee a hs tgp l2 

I cannot accept this argument. The objections to the use 
of the counter-affidavit are two-fold: in the first place, it is said 
that the deponent , Sri B. Das does not state when he was em- 
ploy ved b) the Directorate of Rationing and as such he was not 
competent , to depose, to. the facts, o£, the;case. It is true that Sri 
B. Das does not state when he joined the office of the Directorate 
of Rationing but hè, says that he is a Special | Officer of that office 
Amd has dealt, wih, ud and, is, "therefore, _ acquainted with 


ae kn ee da iL 


ce nc reas n to throw - out 
the, counienatidayit on 2 ground, su ested. | 


—— — 


f 
{fate Ndatan i 
DR 
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“The. second 'objection is thit the verification clause ‘is not in | 
e E with law, inasmuch as it does not state ‘which specific 
pasa parts are true to knowledge and which àre' not, The’ xélévant 
Subal Chandra parts .of the: counter'affidavit 'upon' which Bose, i relied ` are 
Kundu matters of. record kept by the"Directoráte of Rationing, that is 
NA M West ‘Le inspection "report submitted by thé Area Inspector which ‘is 
Bengal. an annexure ‘to: the ‘counter-affidavit., From ‘the verification 
clause we find no:difficulty' in holding that this part was referred 
‘Lahiri, J. to’ therein ‘as: being a'imatter'of record. ‘It is not suggested that 
this report was not ‘prepared ’ by the Area Inspector. For these 
reasons, 1 ain “unable to give’ elfect to the Tod objection raised 


by the appellant. ta Ce sasa 17 ee PAY j a4 5 ft 


- 4 
1» SE Sat gabe or: , “o 4 1 








The relevant part of the inspection report of the Area 
Inspector dated September, 11, 1950; runs- as follows. ,. .: 
"EU has, been made abundantly clear to me by the local 
people that the P.H. used to manufacture: Sugar.Candy an his 
Establishment. "Bengali and non:Bengali people, were contacted 
by me who all told me the same story, e.g. Gopenchand, employee 
of a nearby ‘Grocer’s, shop, 3 inmates (males and female). oí. the 
same “premises have, jointly, given, a written statement, to; this 
effect, which, is attached herewith: 


à 1 
odt à) 015 ’ 1 LES 3 
1 


M rois ci à t 06 03V Y ovs uH 
+ Found? 9 undis in the Factory and husk (Tush) spread 
In one of the rooms in possession of P.H. and this husk is re- 
quired for making “the floor damp proof: in connection with , 
sugar candy ‘manufacturing. Also found a log of ‘round solid 
‘wood which is generally u used by sugar candy, manufacturers for 
‘breaking the lump candy. 


T Enclosed : a] Statement. 


tog . 1455,10 i' NT. ap i Jj. br || oa! A oe Jy, ‘ 1 


(du, p a “sah SS MUKHERJEE, $ 
oir t eoi T owi a “igo 
UE NES Tiispéctor (Espera Sugar Section. 
As the as seh(dinent iied by thë local: residents ón 
"September 6, 1950, did not contain any réferénce to the time 
when they ‘saw ‘the ‘appellant manufacturing sugar cátidv, 'the 
Area Inspector again visited the’ làcality" on November $1, 19506. 


^g 


Mor. gi: si" GH COURT. 
e. - 


. ! p | : di | | , 47 Ls 
. This time the residents 'of the é tobalítý sighed i à written statement 


to the effect that they saw sugar candy being manufactured in 
the appellants establishment during the present sugar control. 


thou Lae PM EET eas $n or spei aag | fos | 


1:11 It has been suggésted that fione "n the signatories have come 


oad tó:swear'to the facts ‘contained’ in ‘their written siate- | 


-ment:!.1 think; however, that" that is not necessary, All that 
iwe haveto see is whether the’ authorities’ concerned had sufficient 
- materials before! theim upon - which they "could "pass. the order 
dad ‘oft’ Upon’ thé éviderice on’ the record, 1 must hold 


I 2o 6 gi 
that'the.authorities had‘ sich ' materials before: them. 


4 


"rco xm a A Fe E 
Mi With reference, to the -presence of instruments for. the manu- 
| facture of sugar candy, Mr. Banerjee has strenuously argued that 
his, client used: to, manufacture sugar, candy.:during:: the: period 
‘of temporary decontro] Of, sugar. . But .the appellant bàs not 
produced any trade, license, , or, document,to proverhe used to 
“manufacture sugar candy, during the period of decontrol. More- 
‘over, the présence of husk (Tush): spread in one.ol ithe rooms 
-Occüpied by, the appellant.points to the. conclusion. that he was 
manufacturing, s sugar, candy, quite recently,,:because-husk’-1s_re- 
“quired | [or making | the, floor, damp, proof, in connection. with ‘the 


“manufacture of, sugar. candy... Shi ak Tee erate Fok af 


$ ' ut r 
1 EOM JANG abal a Na a bhi saa oar bes eaaa ad 


Dose, IN as relied on the decision of the Judicial, Com: 
'mittee “of the ‘Privy “Cotincil in lie” Case "of "Nakkuda ` Ali v. 
MI Fi Dè S ‘Jayaratne’ (1. LOT the proposition that in a case of 
"thi$ ‘description which deals! with’ the revocation’ < of a license the 
"Authóritias" colikerned are justified ` in acting “on reasonable ` sus- 
'pitión Which: is hod dissolved" by the ex jratiori offered by the 
"icénseé: “This point hias been brought ‘oul more ‘clearly in t the 
"sübseqüeht. čast of M. F:De' 5: Jayaraine i V. Bapu Miya M ohamed 
"M Pd (3) Where it hal beth Said: that én ‘io view | Ould’ ick be held 
“that: the ätitHoritiét cotiternied 4 were under a "düty io" treat the 
case ‘as*if' 'they' were ‘conducting’ a criminal trial “With the prose- 
'cütion put to ‘strict proaf ‘bE What was chath Hed: ME. TR 
"strongly: ‘argued: that "these “decisis É of ' the ety Coins à : 
"Tot "Correte": dnd referfed * us ‘ to thie" decisions “of the "House, of 
-if órds itr the Cade "dE Board of ‘Bhiichition 4 Vv. “Rice (yana ol the 
DES evapo} Ii ELWIN agg! p (à) Tob) gi CWN 89. det 
(3) [1911] A.C. 179- Wa Na > 
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Madhya Bharat High Court in, the case of .Ghisalal v. R.. T. 
Atthority, (a Jin, TOME T as 


1 dot 
1 ak ore i cd 
UIS a i Es s à 
PS 
Wa We cta Ep . Aq 


“The decision of the House of Lords does not deal with the 
question of revocation of a license and the Madhya. Bharat High 


Court’ deals with “ a case, of licensee. We accordingly hold- that 


thie’ cases relied “on t by Mr. Banerjee have no' bearing upon . the 
facts of the present case, The reyocation , of a permit cis. after - 
all a matter of, discretion of the revoking authorities and: if.. the 
order of revocation is, not contrary to any, principle of. natural 
‘justice, 2 is impossible for us , to interfere with that order.: 


In (be. case before us, the permit- -holder was asked to show 
cause and: he..did ‘show cause,” but the authorities were’ not 
evidently satisfied by the explanation offered, Mr. Daiierjee 
| argued that the final order-of revocation 'commuriitatéd to the 
‚appellant by the letter, dited December 13/1950, does 'not give 
oany: reason and therefore it’ is void. We have,’ however, ‘to 
-exdinine the: entire: proceedings- to ascertain’ if any reasons were 
. given. ‘If we 'do so, : wé find’ that in the ‘letter! asking. the 
appellant. to show cause it' was’ .spécifically stated ‘that’ the 
appellant should show cause why ‘his’ permit “should not be'can- 


celled for misuse: of' sugar and" 'the' appellant showed caiise' on 


that footing. From these facts it is abundantly clear’ that “ihe 
saree sa was ene for misuse of sugar. 


ta” 


(4 
371a 


| Làstiy, Mr. ‘Banerjee | ar rgued ; that, the order of. cancellation 
was “made by, an authority. not properly : authorised to: exercise 
"ihe power, ‘Paragraphs 3(4) and 19(3), of the, Rationing, Order 
“authorise, the Provincial Government to ,exercise, the power. of 
‘Fevdcation, and paragraph | 22 empowers; the Provincial Govern- 
ment Lo delegate this power. By Notification. No: 10087. D.C. S. 
"dated "October ig 1944. the, Governor delegated this power 
to the Additional Controller, of, Rationing, Civil. Supplies, De- 

| "Department, Bengal, but in the counter-affidavit on behalf. of 
the State it. Was stated that the order, of cancellation, had been 
passed by, the ‘Director of, Rationing and, Distribution, Mr. 
‘Banerjee has argued. that "power, of revoking a permit, was, not 
| delegated to him under, paragraph , 22 of the Bengal Rationing 


rial 


' Order and ‘accordingly | the order of cancellation ig void. :, This 


al 


“point, though, raised in tlie ‘pleadings, was ,not pressed before 
(1) [1953] ALR. Madhya Bharat 138. 


AK toa tert x Ub 
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Bose,. Jo nor.hàssit.beeri (akén in thle grounds of "appeal ‘before 
us. We. therefore; allowed! ‘thé leatned "Ass istanit Government 
Pleader time tó-ascertain ‘the cotieét state! oF facts, Our atten, 
tion; has How rbeen* drawh"ito la Notification ' No. 5086 'D.CS. 

dated April! 21,945: by -which-'the’ powers ander paragraphs 3(4) 
and 10043) of' the Bengal’ Rationing’ Ordet were : delegated to the 

Director, of Rationing! iin! thé Directorate “General of 'Food De S 
partment of Civil Supplies, Bengal. This.Notification was pub- 
lished in the Calcutta Gazette on; April 36,1945: !But^it is 
extiémely unto ortunate., that it, has,not, been ineluded in ‘the' 
Enforcement Manual corrected upto January 1, 1952, which 
was published .sometime ‘in’ the’ ear’ 1954. The omission to 
include this Notification inthé!Enfdrcement’ Manual g: gave rise 
to a suspicion if this Notification; had*;not»beerissübsequently 
withdrawn. To satisfy us on this point. Sri B. Das, Special 
Officer; Directorate of Rationing and- Distribution, has filed an 
affidavit to the effect that this Notification No. 5086 D.C.S. has 
not been withdrawn and is stil] in force. The appellant has 
not also been able to point qut, any , Subsequent Notification by 
"which the aforesaid Notification: has been withdrawn. Upon 
these materials I am | satished tbat the T Director. of Rationing has 
been authorised ‘to exercise the powers under paragraphs 3(4) 


and 10(3) of the Bengal Rationing Order. 


‘In that view of the matter, the point raised by the appellant 
fails. But we desire to point out that considerable time of the 
Court was wasted on account of the non-inclusion of Notification 
No. 5086 D. C. $. dated April 21, 1945 in. the Enforcement Manual, 
PG by, the Government in the. Pian 1952. 


at ` + '. ` i3 
T ^ i ‘> a [4 H 


Bose, T. hascheld that — 3(4) and > 10(3) of the 
Bengal Rationing Order are void to the extent, that they, em- 
power. thé. authorities concerned, to. revoke, an; appointment, ora 
ration document without; assigning, any reason: As in the'case 
before. us, : reasons -have been given by the aüthótities for re- 
. vocation: òf 'the' appointment, | this point ‘does ‘i not, arise for con- 
sideration and we leavé this point un^'ecided. 
te fae ah Dy cd ieee quc or Cage bpon cus bie p 

Before. parting, with. this, case,'.we desire:.to point out that 
our attention was invited to Notification No. 816 / SC/Gen/102/ 
51—8318t M 1951 ‘published in the Calcutta Garotic Extra. 
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ordinary of the same date, under which the appellaut is entitled 
to ‘purchase sugar trom “ Iree market” without any permit, If 
that be so, it is difficult to realise why the, appellant is secking 
restoration of the benefits of his permit: No. N/ME/8 (Sug) 
37688: Ti has, however, been. suggested .that. this: Notification' 
may be withdrawn. at any time, by the; Government. + For: these 
reasons 1 have g given my. decision ion all the. points ‘raised by the 
appellant Ul 


^ 1 
` +! 1 J Va 8 I 
r * * H 
, - 


* t a 
alge Y ‘+ 


As: all ibo points raised by the appellant fail, ‘this appeal 
must ‘be dismisyced and the judgment ol Bose, J. affirmed, 


The respondents : are entitled to costs of this appeal, Bue 


fec being assessed at five gold mohurs, . e a s oor 
. S... N. Guha: Roy; Jal agree, 9 7 
E a 3:2 
S.C. o y | EE Mi | Appeal dismissed with Gosts. | 
| ps SS oz CON UO noa on ; i Eh. m 4 
, myo jd 1 | l Boe A. UNDA i 
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"Béfoie Mi. Justice H. K. Bose. 


ZEN "pod 


k. 5. JONÉTÀ 


v. ; | 
t à , iet , Ni ` à * 
i 13 ^. 
P. M. DAS GUPTA AND piene l ' 
" ta D ELI t} : [ * 4 i + . „ıl ê 


Mandamus-—Coùstitution, Artide 226—101 for withdrawal of notices and 
^ of prohibition ‘for holding departmental .enquiry ‘without complying 
with the statutory provisions relating therelo—Civil Service (C lassification, 


Control and Appeal) Rules, Rule ss" Refusal’? and “ sufficient 


reasons “45 connotation of | "T A eo a 


47 


me was »uspended for an amount of dcfalcation made during the tenure 

in office ot the previous official who went away to England after retirement 

sometime after. handing osc: the charge. ot office to J. J asked. the autho- 

iitie to produce the said official-fo1 cross-examination. by him and: for 

inspection by him of the i¢levant documents at the, ume of departmental 
ciiquiry against him, but this Was not complied willl: 

the 

Heli—Although the word “ refuse ” has not been used, the substance 

and effect of the words’ used im the letters’ of.'the’ authorities concerned is 

` (73. t o'r. 


. Cis i Case Reyon No. 1 1384 of 19 52 (Mandamus). 


LET 1 D à cd ` 


VOL. Su. ear HIGH GOURT. gud C 161 


82 





tuar thcy c umm their, iglusal Lo ce call the Previous DEDE as a witness in, CIVIL. : 
the "depáfui d enquiry. i M r eae 
Wet d 9 nr [ud ox SiGe Sd he Aa a ak AN A i E T jx. 
toAs thé authorities had: no^ power. to 'enfoicc! the attendance” ‘ol the said’ E AE 
retired official thensin England, they had “‘ sufficient reasons.” to-justify them: K- S- Joneja: 
in gang to ‘call the said ictucd official as a, WILNCSS. i, À pau’? P v. 


ae : 
c a , P. M. Das Gupta 
là Ae "ta ay? Lud E d 
“Where! ‘the’ “officer chaiged with misconduct i denied assistance ol, 
a lawvér' to'défend him in’ the departmental enquiry ‘and ‘the matte of pio- December, 9. 
duction of documents! in: the’ custody of the authorities vital’ for redemption 
of his honour: is deft m a state of; uncertainty, the irresistible. conclusion i5 


that there, has, been a Pagant violation of. thc principles of natural justice ;: 





i 

" Though! Rule 55 ‘of ine Civil Scrvice (Classification, ‘Connol and Appeal), 
Rules ‘docs? not piovide ‘for demanding | production Or inspection of docu: 
ments yct thie‘ pimciples of natural’ justice! dd! cast'a' duty on’ the investigating’ 
authorities -to specify.and produce'for inspection the documents asked’ for. +! 


> London ‘Corporation 'v.. Cox (1) and : Halsbuy' s Laws: ‘of - Sic iM 


Volume 9,. page 819, paragraph : "1395 Teferred. t0. 5 saur’ t. rih ong 3 
(c Petition by: the Applicant (Official under suspension ordei). 
oe . Petition: ‘under ‘Article 226 of the Constitution. ey S cad 


É The material facts will appear front? thé judgment: P 


“Kalyan ` Kumar. Basu, wih ; Purnendu Sekhar Basu for the, 
-Petitioiier. i 


r OF aoa i SETA yi) Tatas ^ au ae AS HM P" Eg. d y fetta 
A. M. Bose, Ádvocate General, Tag Majumdar, and: 
Smriti Kumar Ray Choudhury for the Opposite. Parties.,  ...: 


The judgment of the: Court was as follows:—' ^ '.. «v 


He K Bosé, J. i This is an application undér Article $26. 
of 'the ' Constitution ' for'a writ i tle nature of” 'Mándanuis 
directing" uie" és ondents Lo ' Withdraw’ two ‘notices dated the 
26th of Apt 1952 and 2gth of’ April’ 1953 ‘inlimating that certain 
departmental’ ‘Proceedings: ‘will be procéeded with ‘against "tlie 
petitioner and for a writ iri the nature of prohibition’ prohibit- 
ing’ the, Tespondénts to proceed with the enquiry "without com- 
plying’ with the statutory provisions | governing bus mu of 
holding. 'suth inquiries. j I abi 

"The case of the petitioner is'that'on or about! the grd 
February; 1951, the petitioner ` was transferred from. 'the post of 
Manager, | Government Ginchona Plantation; “Minisong, to’ the 
post of Géneral Manager, Governtheht . Cinchona: Plantation, 
Mangpol; Arid- Was. directed to take. over charge’ ‘from the’ out 


)o4d [109 tr Ma, tee i 


"HORE (1867) | Rs HL. 239 (276). . sagen Jan pe papa] 
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going' Géneral Manager,” ore Mr. Fothergill. | The petitioner. 
was appointed to act as such General Manager with effect from 
15th February 1951. .The petitioner. took. charge of his new 
post as General Manager ‘trom Mr. Fothergill on the 15th 
February, 1951, and it is alleged that in'order to make up'a 
shortage of cash to the extent of Rs. 1432-13-60, the petitioner 
lent the said sum to Mr. | Fothergill at the latter's request for 
the purpose of making the cash tally with the relevant entry 
in the cash book.. It is further alleged that at the time of taking 
over charge a sum of Rs. 10,280/- was shown in the books as 
advances to various parties, which remained unrealized at the 
time. It is further the case of the petitioner that the sum of 
Rs. 1,422 /13/6, was, subsequently . repaid by Mr. Fothergill to 
the petitioner on or about 29rd February:ig51. “Thereafter in 
or about the 1st week of iMay 1951 the petitioner came to know 
as a result of checking up: of the accounts for 1950-51 that a sum 
of Rs .10,280/- had been accounted for.as expended and: de- 
ducted from the closing, balance of cash in hand.. On the 1oth 
May 1951 the petitioner wrote a letter to Mr. Fothergill in- 
forming him about the positron detected by the petitioner alter 
checking of accounts and requested. Mr. Fothergill to make up, 
the deficit of Rs. 10,280/- and a copy of the letter was forwarded’ 
to’ the Director, Cinchona Plantations. On 11th May 1951 Mr. 
Fothergill wrote back stating that he was not prepared to make 
eood any deficit before a proper audit was completed. .It was 
also pointed out in this letter that while handing. over charge, 
the charge sheets were signed by the petitioner and he apparently, 
agreed to the accounts being correct. It appears that a copy of 
this letter was also forwarded to the Director, Cinchona Planta- 
tions. By a letter dated 15th May 1951, the, petitioner pointed, 
out that the taking over of charge: did not mean that ev erything 
was alright and he requested Mr. Fothergill to make up, the 
deficit. „A copy of this, letter, was, also forwarded to. the Director, 
Cinchona Plantations. On the 29th Ma 1951 the Director 
sent a report to the Government about the shortage detected bv 
the petitioner. It is curious that although in view of the im- 
pending retirement of Mr. Fothergill from the post of General 
Manager, the Director submitted a proposal, to the Government 
for arranging a special audit of personal ledger account of Mr. 

Fothergill, no such audit was in fact done upto agrd July 1951 
when Mr Fothergill left India for England. On’ 10th Septeiuber 
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1951 the, petitioner, handed. over, charge as: the General Manager 
and reverted to his substantive , post; of, Manager::; On; the 16th 
November 1951. the, accounts. were, audited and; the, report :sub- 
mitted, to the. Government by :the , auditor,,.confirmed., the: fact 
that, Mr. ‘Fothergill, defalcated a sum .of, Rs. 10,280/-.. .On:the 
24th January 1952 certain charges, of, making, fraudulent .entriés 
in the books of account at the time of taking over. charge from 
Mr. Fothergill were made against the petitioner a and the petition- 
er was ‘further ‘charged! with gross” negligence and inefficiency in 
the ‘discharge e'of fhis"düties ‘as’ public servant. ‘On thé same date 


phe ring Order 4 was’ passed against thé petitioner" On thé 


ekplahatién to the At On the' 36th! March ' 1953 certain 
f 
fresh charges’ were "iade against the’ petitioner: On ‘the 21st 
April 1952 the pétitioner' intimated to the authoritiés coricerned 
that the desired' Dt. Mi‘ Sen! Director arid Nir. ‘Fothergill to be 
called'' as? Witriesses ‘for’ the: purpose "of. Cross-ekamining them, 
‘upon' being informed! by letter’ of the’ Assistant’ Secretary dated 
1 5th April 10952 that he was entitled to have’ such Witnesses’ called 
as' he might'désire,àt the’ enquiry, to be held" "In" answer’ to 
the said letter of the petitioner’ the Deputy’ Secrétitty wrote t6 the 
petitioner. fixing gth ‘and ‘10th’ May’ 1952 as the dates for holdirig 
the enquiry and informed ‘the petitioner' that Dr. Sen would 
be called 'to' give hig evidence! but'as Mi. Fothergill ' was out of 
India it would ‘not ‘be possible to secure ‘his ‘attendance. ' ‘It was 
fiirther stated’ in’ thé 'said letter ‘that the doctiments desired to 
be prodüced" would Be ‘produced ' darihg the enquiry. 'On the 
29th” April’ 16982 the’ dates’ t eriquiry ‘were’ postponed: till the 
15th-May'and 16th" May ig52? Oh the: goth April 1052 ihe peti- 
tioner, again, wrote to,the Government, stating. that they: would 
have, to. make arrangements for Mr. Fothergill’s presence at the 
enquiry, and,pointed out that it. was not; made clear, by the 
Goyernment, as, to, what; documents. would, be produced. at, the 
enquiry. . The petitioner, further «complained, that no inspection 
had . been. offered .of. such documents. . „On : the. 8th.May 1952, 
the Deputy, Secretary, replied to the. letter, of the; goth. April, and 
maintained, the attitude, taken. up in, letter of, the, 26th; April 
1952. By. a letter of aoth, May, 1958 the petitioner again pressed 
for:securing attendance,of ,Mr.:Fothergill. and .for, inspection of 
the relevant documents, , By letter of, 13th May 1953 the Deputy 
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Secretary .pointed out that departmental proceedings had been 
drawn. up under the provisions of Article 55 ot the Civil Service 
(Classification, Control and Appeal) Rules of the Government of 
Bengal:and that the petitioner had no further rights in relation 
to the enquiry than what were allowed under the said Rule 55. 
-The petitioner- thereupon ob aheg the - present Rule. on the 
1. pad May 1953. 


The only point which has been urged by Mr. K. K. Basu, 
‘the learned Counsel for the petitioner, is that without, providing 
the petitioner with the facilities which, are afforded to him, under 
Rule 55 of the Civil Service Rules, the respondents should not 
be allowed to proceed with the, departmental. enquiry. It is 
submitted that the holding of the departmental enquiry by the 
respondents without securing the attendance of Mr. Fothergill 
and without affording the petitioner opportunity to .cross- 
examine him will mean violations of the proyisions of Rule 55 
of the Civil Service Classification. Rules. -It is argued, that the 
attitude adopted by the respondents in the correspondence does 
not amount. to- "refusal" to call Mr. Fothergill within the 
meaning of Rule. : 55 and even- assuming that the conduct of the 
respondents does amount to such refusal, the reasons put for- 
ward for not securing the attendance of Mr. Fothergill are.not 

“ sufficient reason " within the meaning of the said Rule. It 
appears to me that this contention, of Mr. Basu cannot he 
accepted. | Although. the word “refuse " has not : been used, the 
substance and effect of the words used in the letters.of the Deputy 
Secretary dated the 261h April 1952, 8th May 1952 and 13th 
May, 1952 is that the authorities. concerned expressed their refusal 
to call Mr>-Fothergill asa witness in the departmental enquiry. 


Although “there is no doubt ‘that’ but for the laches and 
slackness on the part of some of the officials of' the Government. 
it would not have: been possible for Mr. Fothergill to leave the 
shores of India without making good the defalcation or without 
making some arrangements for the purpose, yet'I am unable to 
hold that sufficient reasons'do ‘not exist to justify the authorities 
in refusing’ to call Mr.:Fothergill as a witness in the^contem- 
plated proceeding. -It is jüst possible that as the suspicion raised 
against Mr. Fothergill had not ‘been ‘confirmed by'a: proper audit 
of the relevant accounts, it was found not advisable to put him 
under arrest or prevent him from leaving the’ shores of: India 


^ 


Tt 
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at the timie'he actually left this country. Moreover. the fact 
remains that: Mr. Fothergill is'now in England and the enquir- 
inp or investigating officer in'charge' of the’ eriquirj has no power 
to:enforce the.attendance of Mr. Fothergill at the enquiry by the 
issue:of any summons or any other process. In the' circumstances 
it cannot be said that the'Government has no justifiable grounds 
for refusing -to` accede to the request of the: “petitioner to > cal 
Mr. Fothergillas'a witness. ` 

' It has been further contended by Mr. Basu that without 
producing for inspection of the’ petiiioner the documents’ in 
respect of which notice 'to produce has been given 'by the peti- 
tioner,’-the respondents should nót be allowed to proceed with 
the departmental enquiry inasmuch as refusal of such inspection 
and 'non- ‘specification of' the documents which are actually going 
to be produced by ‘the respondents at the enquiry,’ amount to 
denial of justice to the petitioner. It is clear from the letter 
of the petitioner dated the 21st of April 1952 that the petitioner 
gave a specific list of thé various documents on which he wanted 
to rely m support of bis defence at the departmental enquiry 
and the relevant- portion of the letter was worded as follows: — 
“I shall.rély amongst others on the following documents which 
you will kindlv produce before the officer to enable me to make 
use: of the same.” The reply that was given by the Deputy 
Secretary to this requestin the letter'of the 26th April 1952, was 
as follows: —" "The documents mentioned in: your letter under 


` reference will be produced during the enquiry as desired pro- 


vided they: are readily available." The unsatisfactory nature of 
the answer very naturally made the petitioner uneasy. While 


struggling to exculpate himself [roin : 'very serious charges of 


misconduct: brought against him, to be told, that the documents 
asked for would be produced if readily available, cannot be 
characterized: as anything else but dehial of justice and the 
fundamentals of fair-play.. The petitioner was definitely -told 
that he could not-have the assistance of a.lawyer to defend him 
against the charges. . He was to. conduct his own defence 
and if to.add to. this disadvantage the matter. of production of 
the vital documents was left in a state of. uncertainty and ‘he. is 
not afforded opportunity to refresh ,his memory with! regard to 
the contents of the documents which have a bearing on his 
defence, it is difficult to: resist the conclusion that there has been 
flagrant violation of the principles of natural'justice. ' 
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, lt is true, that no question of demanding, production or 
inspection of documents can arise in. terms of,,Rule 55 of the 
Classification Rules but I baye no hesitation in, holding that the 
facts and circustances ol this case and the principles of natural 
justice, do cast a duty upon the respondent to specify and produce 
for, inspection, the documents, asked for or such of them as are 
available, in order, to enable the petitioner, to defend himself 
properly against the charges levelled against him. In my view 
this is a case in which the respondent should not be allowed to 
proceed, with the departmental enquiry without fgg ictal of 
the, documents . going .to be, produced, at,, the, hearing 
and without , inspection thereof, beforehand, to the peti- 
tioner. [See the case of London Corporation v. Cox (1), and 
Halsbury Vol. 9, page 819. paragraph 139;—which principle 


received ,the approval of K. C. Das Gupta,.J. and P. N. 


Mookerjee J. in the case of Purnendu Narain, Bagchi v., R. S. 
Titvedi (3). The learned Jndges were inclined to take the 
view that Prohibition Quo Usque, is not obsolete ,but can be 
issued in a case where production and inspection of documents.is 
refused to a person called upon to show. cause. in a departmental 
enquiry, „The, learned Judges however did,,not deliver any 
judgment, on the point. , T 

It was contended by ihe learned Advocate; General ‘hat as 
there is no question of dismissal or, removal, of the petitioner in 
this case, Rule 55 has no application. But it is clear from: the 
correspondence of. the, Government. officials that according to 
the . practice. obtaining in the department ,concerned,, the pro- 
cedure prescribed in Rule 55 is followed in departmental enquiry 
of the, nature, with which, this case is concerned. There is 
therefore no substance in the, ‘contention ,of the learned 


- Advocate-General. P zn 2 


In my deme this petition should pees in part.. The 
Rule is. made absolute to the extent that.the respondents: are 
prohibited: from. proceeding with the departmental enquiry 
without specifying the particular documents which are going to 
be produced.at the hearing and without giving inspection EE 
to. the: ‘petitioner before hand. | MM DAT M 

^T make: no order as to costs. eie ue )J 

8o dS Cr ent o nna orte 7 Rule made absolute sin part. 
(1). (1867) L.R. 2 H Lv 239 "y dio 
(2) Original, Side Appeal. No. 23 of 1053. ` I 
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, ton of title. , The decision however | will. not be, final or conclusive and bind- | 
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8 ane by the Bargadars under Article. 227, of. the: 
Constitution of India against an order of the Appellate Officer, 
Hooghly, - affirming :a''decision of ‘the ‘Bhag Chas: ‘Conciliation 
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case of the opposite parties was that the disputed land belonged 
to onc Hakim Bux Haldar and that the opposite parties obtain- 
ed title to this land under a decd ‚of exchange executed .by the 
said Hakim Bux Haldar. It was alleged that the petitioners 
were bargadars under the said Hakim Bux Haldar and they 
were liable to pay thc bargi produce: to the opposite parties 
after the execution of the deed of exchange. 


This procecding was contested "by the petitioners, bargadars 
on the ground that there was no relationship of owner and bar- 
gadars between them. and the opposite parties and therefore 
section 7 of the Bargadars Act did not apply. They also alleged 
that the opposite parties had acquired no title to the disputed 
land because the deed of exchange under which they claim to 


4 
_ obtain title was void and inoperative. After the institution” ol 


the proceedings under section 7 of the Bargadars Act, the peti- 
Lioners instituted a title suit. namely, Title Suit No. 89 of 1953, 
in the Second Munsil’s Court, Hooghly, for a declaration that no 
relationship ‘of owner and op exists between the opposite ` 
ciliation Board had no ANG LO entertain the application 
under the. Bargadars Act. 


The. Bhag. Chas Gen lio Board over- ruled. c defence 
and made an award in. favour of ;the opposite. parties.’, Against: 
that award the petitioners filed an appeal before the Appellate 
Officer, Hooghly. . The learned Appellate Officer dismissed :that 
appeal by, a judgment dated August 25, 1953. Against , this 
judgment the pennoneis ai obtained the present Rule. 


EI 4 
Mr. Pal appearing in support of Ke Rule jus raised the 
question that under section 7 of the West Bengal Bargadars Act 
the Bhag Chas Conciliation Board has no jurisdiction to decide | 
a disputed question of title and 'as such the award made by the 
Board is liable to be set aside. o 


Now. section. vee ol the. West. Ben Band Act 1050, 
enumerates four matters which can be decided by the Bhag Chas 
Conciliation Board. ‘They are (a) the division or delivery of 
the po (b). the priority «of the right , to supply plough, 
of. such, and by ike. ‘bargadar; and: (à). ihe place. of thrashing Or 
the place of delivery of the owner's share of.the produce. It is 
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quite clear that the question of title does not come under any 
of the four items mentioned above: The preamble to the Act 
also makes it clear that only certain rights between the bargadar 
and the owner of land can be decided by'the Bhag Chas Con- 
ciliation Board constituted under the Act. Therefore we have 
to consider the question whether the Bhag Chas Conciliation 
Board had jurisdiction to give its decision on the question of 
the existence of relationship of owner and bargadar ‘as between 
the petitioner, and the opposite parties. In order to construe 
, the provisions of this statute we think we are entitled to examine 
the relevant provisions of another statute, uamely, the Provincial 
Small Causes Court Act. By section 1 5 of the Provincial Small 
Causes Court Act a Court of Small Causes is debarred trom taking 
cognizance of a suit specified in the Second Schedule of the Act 
as cxcepted from the cognizance of Small Causes Courts. Suits 
for accounts and suits. for the recovery of interest in immovable 
property are excepted from the cognizance of the Provincial 
Small Causes Court Act. In spite of these provisions it has been 
held in a number of decisions ot this Court as well as of other 
High Courts that if the 1elief asked for is of a small cause nature, 
the suit is a small cause and triable by the Small Causes Court 
even though it incidentally raises the question of title to im- 
movable property. Reference may in this connection be made 
to the decision of this Court in the case.of Kshelranath Banerjee 
v. Kali Dasi (1), where it bas been held that where the suit is 
[or the payment of money it is triable by a Small Causes Court 
even though accounts may have.to be taken. So also it has 
been held in the case of Elahi Buksh Mandal v. Ram Narayan 
Ghosh (2), that in a suit for damages for trespass the question 
of title may incidentally be gone into. This decision was cited 
with approval in the. case of Sahaali Mollah v. Bhola Mollah 
(3. Amongst the decisions of other High Courts reference may 
be made to the decision of the Full. Bench of the Bombay High 
Court in the case of Puttangowada Bin Mallangowda Patil v. 
- Nil Kanth Kalo Deshpande (4). It seems to us that in order 
to determine the jurisdiction of the Bhag Chas Conciliation 
Board we have to look into the nature of the reliefs sought for 
by the applicants and that the nature of the defence does not 


(1) (1916) 21 CWN. 494. (2 (1911) 16 C.W N 288. 
(3) (1919) 23 CWN. 647. (4) (1918) ILR 37 Bom 675 F D. 
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determine the jurisdiction of the Board. If the relief asked for 
by the applicants come under any one or more of the clauses 
enumerated in section 7 of the Act, the Bhag Chas Conciliation 
Board will have jurisdiction to decide the case even if the ob- 
jectors in their objection raise questions which are not within 
the purview of that section. The decision of the Board on ‘any 
of the matters not included .in section 7(1) of tlie Act will not 
certainly be final or conclusive and will not.be binding between 
the parties, but we think that the Board will have jurisdiction 
to decide those questions incidentally for the: purpose of adjudi- 
cating on the applicants’ claim. It is ancillary or incidental 
relief asked for by the applicants. 'The decision of the Board 
on any of the matters which are not covered by the four clauses 
of section 7(1) will not attract the operation of section 9(x) of the 
Act, because the Board is not required to decide those questions 
under section 7(1) and this decision may very well be challenged 
in a Civil Court as erroneous. If the Board be held to have no 
jurisdiction whatsoever to go into any question of title it is quite 
possible that the objectors to a proceeding under section 7(1) 
may oust the jurisdiction ‘of the Board by raising a question 
which does not come under the four clauses mentioned in sub- 


‘section (1). For these reasons we are inclined to hold that the 


question of existence of the relationship of owner and bargadar 
may be incidentally decided by the Board in order to give relief 
to the applicants in a proceeding under section 7. "There is no 
doubt that in the present case the reliefs sought for by the 
applicants come under clauses (a) and (c) of sub-section (1) 
of section 7 and the question of title arises only on the objection 
of the petitioners. We hold that the Bhag Chas Conciliation 
Board had jurisdiction: to decide that question as anciliary to 
the reliefs asked for by the applicants, though the decision given 
by the Board is not final or conclusive. 


Reliance was placed upon the observations of Lord Esher 
in the case of the Queen v. The Commissioners for Special pur- 
poses of the Income Tax (1), which were quoted with approval 
by the Supreme Court in the case of Bai Brijraj Krishna v. 
Messrs. S. K. Shaw and brothers (2), for the proposition that 
Board has no jurisdiction to decide the disputed question of 

(1) (1888) 21 Q.B.D. 813 (819). 

(2) [1951] Sup. C. Reports C.W.N. (Suppl.) 98 (04), 


VOL, 91.] HIGII COURT. 

9 : | 
ütle even incidentally for the purpose of adjudicating on the 
applicants’ claim. The observations run as follows: — 

“When an inferior court or tribunal or body, which 
has to exercise the power of deciding facts, is first estab- 
lished by Act of Parliament, the legislature has to consider 
what powers it will give that tribunal or body. It may in 

X effect say that if a certain state of facts exists and is shewn 
to such tribunal or body, before it proceeds to do certain 
things, it shall have jurisdiction to do such things but not 
otherwise. There it is not for them conclusively to decide 
whether that state of facts exists, and, if they exercise the 
jurisdiction without its existence,, what they do may be 
questioned, and it will be held that they have acted with- 
out jurisdiction." 
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“From the passage quoted above, it does not follow that a ` 


question which is not included in any one of the four clauses 
enumerated in sub-section (1) of section 7 may not be decided 
even incidentally. All that is said is that ‘if the question is 
decided, its decision is liable to be challenged. We have already 
said that the decision given by the Bhag Chas Conciliation 
Board in the present proceedings will not be conclusive and 
binding between the parties and therefore the conclusion at 
which we have arrived is not contrary to the principles laid 
down above. The first point raised by Mr. Pal must accordingly 
fail. ' 

Ihe second point raised in support of the Rule is that the 
application filed by the opposite parties under section 7(1) of 
the: Act was not verified in the manner provided ‘for ‘by: rule 
6(2) of the Rules framed under the Act. This Rule provides 
that every application under section 5 shall be signed and 
verified in the manner provided in'sub-rules (2) and (3) of 
rule 15 Order VI of the Code of Civil Procedure and must 
contain the particulars enumerated in'that Rule. ' Reliance was 
‘placed by Mr. Pal upon the decision in the. case of Narendra 
Nath Sashmal v. Binode Behary Dey (1) in support of the view 
that non-compliance with the provisions of the aforesaid Rule is 
a fatal defect and the application filed .by the opposite parties 
is liable to be dismissed on this ground. In the case before us, 
however, it appears that the petitioners did not raise this ob- 
jection either before the Board or before the Appellate Office. 

G) (1951) 56 C.W.N. 23. , 
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nor did they raise it in their petition of objection. The memo- ^ 


randum of appeal which was filed by the petitioners before the 
Appellate Officer was not also verified in the manner provided 
for by Rule 11, the provisions of which are very similar to the 
provisions of Rule 6(2). In these circumstances, we are of the 
opinion that petitioners waived the objection on this point, 
and they cannot be allowed to raise it for-the first time in this 
Court. In the case of Narendra Nath Sashmal v. Binode 
Behari Dey (1), relied upon by Mr. Pal the objection as to the 
non-compliance with the provisions of Rule 6(2) was pressed 
before the Board as well as the Appellate Officer, but that objec- 
tion" was overruled. This is a circumstance which, in our 
opinion, differentiates that case from the facts of the present 
case. We are, therefore, unable , to give effect to the second 
pomit raised by Mr. Pal. 


The third point raised by, Mr. Pal relates to the ones as 
to termination of cultivation of the disputed land by the peti- 
tioners. Mr. Pal contends that in order to get an order for the 
termination of cultivation the opposite parties must prove that 
the owner desires to cultivate the land by himself, or by members 
of his Tamily or by servants or labourers. It is not quite correct 
to say that the owner can ask for termination of cultivation only 
upon this ground. Section 5 of the Act enumerates four 
grounds upon which the owner is entitled to ask for termination 
of cultivation by the bargadar. 


From the petition of objection filed by the bargadars before 
the Bhag Chas Conciliation Board it does not appear that they 
objected to the termination of cultivation for nori-compliance 
with the.provisions of the different clauses of section 5 of the 
Act. As the point raised before us involves a consideration of 
questions. of facts and as this point was not raised by the peti- 
tioners either before! the Bhag Chas Conciliation Board or in 
their petition of objection, we are afraid we cannot allow the 
petitioners to-raise that point for the first time in this Court. 


As all the points raised by the petitioners beforé us fail this 
Rule must be discharged, but in the circumstances o£ íhis case 
we do not make any order as to costs of this IE ET 


| B. K. Guha, J. :—1 agree. 
R.M. Rule Ld 
(1) (1951) 56 C W.N. ag. | | 
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Before Mr. Justice K. C. Das Gupta and 
4r. Justice S. C. Lahiri. 





PRABHAT KUMAR CHATTERJI AND OTHERS CIVIL. 
bs f 
~o Sm. LATIKA DEVI." 1952. 
May, 8 d 9. 


Code of Civil Procedure (Act V of 1908), Order IX, Rule 13—Application by June, 27. 
minors described as majors in the suit in which the decree was passed— 
Minois, tf legally represented in Court—Application under Order IX, 
Rule 13, C P.C., if maintainable. 


In a suit for partition, for 1eturn of certain ornaments and for accounts 
4 decree was passed against two peisons, who though in fact minors, were 
described as majois. An application under Order IX, Rule 13 of the Code 
of Civil Piocedure was made by the said persons who were not legally 1c- 
presented in Court at the time the decree was passed. 


Held that the two petitioners were not in the proper scnse partics 
to the litigation and consequently the application by them under Order IX, 
Rule 13 of the Code of Civil Procedure is not maintainable. 


Application by the two Defendants under Order IX, Rule. 
13, C.P.C 
j 
Suit for partition, for return of certain ornaments and 
accounts. 


The.material facts will appear from the judgment. 


Binayak Nath Banerji, Sudhir Kr. Acharyya, Paritosh Sarkar 
and Susil K..Biswas for the pene 


Benoy Krishna Ghosh and Mihir Kumar Sarkar for the 
Respondent. 
C.A.V. 


^ 


The judgment of the Court was as follows: — 


* First Miscellaneous Appeal No 66 of 1950 against the order of Sri 
P. N. Lahiri, First Subordinate Judge, District 34 Parganas, at Alipur, in 
Miscellaneous Case No 89 of 1949, dated the 25th of March 1950. 


1953. 


atrum 


Prabhat Kumar 


Chatterji 


v. 


Sm. Latika 


Dcvi. 





June, 


37. 
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K. C. Das Gupta, J.:—This appeal is directed against an 
order of the learned Subordinate Judge, 24-Parganas, dismissing 
an application under Order IX. Rule 13 of the Code of Civil 
Procedure. ‘The application was filed by two persons, Provat 
Kumar Chatterji and Krishna Kumar Chatterji both minors: 
The decree which was sought to be set aside was passed in a suit 
brought by their father’s brother’s widow Latika Debi for parti- 
tion, for return of certain ornaments and accounts as a pauper. 
Both Krishna and Provat were impleaded in that suit as major 
persons and so there was no arrangement for their representation 
through any guardian. The learned Subordinate Judge gave as 
the main reason of, dismissing the application under Order IX, 
Rule 13, of the Code of Civil Procedure his conclusion that in 
law these two petitioners could not be regarded as parties to 
the suit and consequently the decree was a nullity. 

It.has been contended before us that when the parties were 
in fact, impleaded as defendants, the omission to describe them 
as minors did not affect the fact that they were defendants and 
that theré was really a duty on Court to arrange for their, re- 
presentation. | 

Whatever might have been said on this question if it was 
16$ integra, I am of opinion that we are compelled by the 
authority of the decision of the Judicial Committee in the case 
of Mussammat Rashid-un-nisa v. Muhammad Ismail Khan (1), 
to hold that the two petitioners who, though in fact minors, 
were described as majors and so were not legally represented in 
Court, were not, in any proper sense, parties to the litigation 
and consequently the application by them under Order IX, 
Rule 134 of the Code of Civil Procedure is not maintainable. 
In that case a suit was brought by a minor for a declaration that 
two decrees and three sales in execution affecting her shares in 
her father's estate were invalid as against her as not properly 
represented in the proceedings from which they resulted. "I'here 
the plaintiff had been described as a minor but the person who 
was appointed as guardian was disqualified by the provisions of 
the Civil Procedure Code from such appointment. ‘The Sub- 
ordinate Judge passed a decree in thesuit. The High Court in 
appeal set aside his decree and dismissed the suit upon the ground 


that the. decrees upon which those execution PEOCCCOIHBS. were 


(1) (19o0) LR. 36:L.A. 168. : 


VOL. 91.] HIGH COURT. 
. 


founded were not in any way impeached in the suit nor could 
they be. The impeached transactions were proceedings in 
execution of those decrees, and this being so it was the proper 
course for the plaintiff, if she had any objection to make to the 
execution of the decrees, to raise these objections under the 
provisions of section 244 of the Code of Civil Procedure and 
not by a separate suit. : This decision, was overruled by the 
Privy Council and their Lordships of the Privy Council dealt 
with matter in these words: 

" With all respect to the learned 
Judges of the High Court, their Lordships are unable to 
agree with this conclusion. Section 244 of the Civil Procedure 
Code applies to questions arising between parties to the 
suit in which the decree was passed, that is to say, between 
parties who have been properly made parties in accordance 


with the provisions of the Code. Their Lordships agree 


with the Subordinate Judge that the appellant was never a 
party to any of these suits in the proper sense of the 
term E 


There have been a large number of cases in the courts where 
though a person had been properly represented by a guardian, 
applications under Order IX, Rule 13, of the Code of Civil Pro- 
cedure were entertained on the ground that the guardian who 
"had been appointed had been negligent or fraudulent. : There 
is no case of our court in support of the proposition that an 
application by a minor person who had not been legally re- 
presented by a guardian was maintainable. Our attention was 
drawn to certain observation by their Lordships Mookerjee and 
Cumin2. JJ. in the case of Kalipada Sarkar v. Hari Mohan Dalal 
(1). That was a case in which a decree for costs was sought to 
be executed against lunatic plaintiff who had been represented 
in the proceedings by his wife who was herself a minor. The 
objection under section 47 of the Code of Civil Procedure to 
the execution of this decree was rejected by this Court, relying 
on the authority of Rashid-un-nisa's Case (2). Certain obser- 
vations were made indicating that the decree for costs might 


(1)' (1916) LL.R 44 Calc. 627, 
(a) (1909) L,R. 36 I.A. 168, 
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have been challenged by a review or revision. I do not see how 
these observations which were not really necessary for the pur- 
pose of the case can in any way affect the legal position that these 
minors were not in law parties to the suit and consequently 
there was no legal decree against them and they not being in 
law ‘defendants’ to the suit could not make an application 
under Order IX, Rule 1 3, of the Code of Civil Procedure to 
set aside a decree which had no legal force against them. 


Mr. Banerjee presses for oui consideration ‘the fact. that 
fraud had really been practised by the plaintiff on the Court. 
He has in this connection drawn our attention to her application 
in which she stated, after a report was made by the peon 
eutrusted with the service of processes ol these two petitioners, 
that they were minors that she had known them since their 
infancy and so knew tbat they had attained majority. Assum- 
ing that plaintiff made dclibeiate falsé statements to the Court, 
we do not think that it will be proper for us to make any 
order in thesc proceedings to set aside the decree in the inherent 
jurisdiction of the Court. ° 
i 

The appeal is accordingly dismissed, but in the circumstances 
of the case we order that the parties will bear their own COsls 
in this appeal. 


No order is necessary on the application under section 115 
ol the Code of Civil Procedure. 





I agree. 


S. C. Lahiri, J.: 


R.M. Appeal disinissed, 


a 
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Before Mr. Justice S. K. Sen. 


- 7 “SATYA PRASAD MITRA: n 
Us n 
PANCHUGOPAL DAS.* . 


West Bengal Premises Rent Control (Temporary Proviston): Act, (W. B 
Act XVII of 1950), Section 34—Sup ply of electricity, if included within 
‘the terms of fenancy—Onus of proof—Landlord in the. position of an 


^ Q' accused—Burden of proof on the tenant complainant —Supply of elec- 


Ducity, “if an cascinent—A fiplicability of Section 34 only when rent 
inclusive bf electric charges. | 


|| i “4 , 
n 1 t. 5 ept 


The ‘tenant’ P. filed:an application under Section 84 ‘of the’ Rent Cón- 


vuol Act, 1950 befoic the Rent Controller: alleging ‘that ‘the supply’ of clec- 


tricity was included , witnin the terms of the tenancy and that owing to 
failure of the landlord to pay the clecuic charges, the Electric Corporation 
has 'discontinued thé supply and that thereby the landlord S. had com- 


' mitted ‘offence’ ulider 'Section 's4 of the "Rent Control. Act. On béhalf of 


the landlord^$. the ‘defence was raised that the stipply ‘of electricity was 
not included within the terms of the tenancy: ` ` - 
, . as pi ‘ , £p. 1 | 


‘Held that inasmuch as tlié landlord S. was in the position of An accused 


nin a criminal case, the burden of proof could never be on him; but was on 


the tenant P. who was in the position of a complainant. : "Therefore. no 
adverse inference could be drawn against the landlord S. for not producing 


- the certified copy of the. order of the Rent Controller fixing the standard 
. : E.g ' por ay E a a 


rent. 

Held further tnat upon the. evidente on “the 1ecord, the rent was 
exclusive of the clectric charges. As such the landlord 'S, could not be 
instrumental in cutting off the electric supply and therefore .cannot be said 


` to have incuned the liability under Section 34 of the Rent Act, 1950 


3i ^ i - : POL - e ai 

"Phe supply of electricity is not an easement annexed to-a premises 
It'is à supplv or service and accordingly section 34 of the Rerit Control Act 
can apply only when supply of eléctricity: is compiised'in the' tenancy of the 


premises, . ! et. te N Pe PM 


"Civil Revision Case No. 4148 of 1952, against the order of the Sub- 
ordinate Judge, Second Court, Allpore, 24 ‘Parganas passed in Rent Control 
Appeal No. 367 of 1951, and dated 28-8-51, arising out of Rent Control 


' Case No. 191A of 1951 of the Court ‘of Rent Controller, Calcutta and order 


dated 3383:51, 7 5 1 o6 
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Application under Section.32(4) ol the West Bengal Premises 
Rent Control (T SES preven Act ol 1950 by the Land- 
lord. 


Original application by the Tenant under Section 34 ol the 
Rent Act, 1950. 


The material tacts will appear trom the judgment. 
Mrinal K. Ghosh for the Petitioner: 


Nilkantha Chatterji for the Opposite Party. 
The judgment of.the Court was as follows: — 


$. K. Sen, J.:— This is a revisional application under 
section 32(4) of the .West Bengal Premises Rent Control Act of 
1950 from an order of Sri D. N. Das Gupta, Second Subordinate . 
Judge, Alipore, dismissing an appeal from an order of the Rent 
Controller, Calcutta, in Case No. 191A of 1951 imposing a fine 
of Rs. 100/- on the petitioner landlord for cutting off supply of 
electricity to the premises, of the tenant opposite party. 





The opposite party Panchugopal Das took lease of a portion 
of the first floor of the house at 43, Sasthitala Road, Beliaghata, 
Calcutta, at the rent of Rs. 12/- per month in 1942. The rent 
was thereafter increased and it was standardised at Rs. 24/- per 
month in Case: No. 2272B of 1947: On the 24th January 1951, 
the tenant opposite party Panchu Gopal Das filed an application 
under section 34 of the Rent Control Act, 1950, before the Rent 
Controller alleging that the supply of electricity was included 
within the terms of the tenancy and that on 19-31-51 owing to 
failure of the landlord to pay the electric charges the Electric 
Corporation had discontinued the supply and that thereby the 
Jandlord had committed an offence under section 34 of the Rent 
Control Act. The landlord took the defence that the supply 
of electricity was not included within the terms of the tenancy. 
The Rent Controller held that the supply of electricity was 
included within the terms of the tenancy and imposed a fine of 
Rs. 100/- as already stated. On appeal the learned Subordinate 
Judge upheld the order of the Rent Controller. | 


In this revisional application it is urged that the learned 
Judge committed An error of lay inasmuch as he did not çon- 
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sider the, necessary ingredients of the offence under section 34 


,of the Rent Control Act, 1950, and that he made a mistake of 


` law in throwing the burden of „proof on the petitioner who 
was in the position of an accused. in. a. criminal case. 
. . "TE D Ms B Ei. : 
The supply of electricity: is not an easement annexed to 
a premises, it is a supply or service and accordingly section 34 
can apply only when supply of electricity is comprised in the 
tenancy of the premises. Accordingly the observation of the 


learned Surordinate Judge that even. if rent was exclusive of 


the electric charges, the landlord could ,not be ‘instrumental 
in cutting off the electric supply without incurring that liabi- 
lity under section 34 of the Rent Act, 1950, must be held to be 


clearly unreasonable; if the rent was exclusive of the electric 


charges the supply could not be comprised in the tenancy, and 
Section 34 ous not at all TPI. 


'* f ^ kad 


- Ld 


4 


". In respect of the finding that the it ‘of: electricity was 
comprised in the tenancy, the court below: relied ‘on’ the” tact 
that the order of the Rent Controller standardising rent at 
Rs. 24/- had been withheld by the petitioner and that accord- 
ingly a presumption against him could be made. But I must 
agree with the learned Advocate for the- petitioner that the 
petitioner was in the position of an accused: in a criminal case 
and the burden of proof could never, be on him but was on the 
complainant opposite party who- was in the- position of a com- 
plainant. No adverse inference, could be drawn against the 
petitioner Jandlord for not producirig the certified copy of the 
order of the Rent Controller fixing the standard rent. 
: | TEE MIX PE 01 

As regards the oral evidence there was only one witness 
examined on behalf of-the tenant opposite party, as against 
three' witnesses on. the side of thé" petitioner "landlord stating 
that the supply of eléctricity was not included within tbe terms 
of the tenancy. The learned Subordinate Judge’s observation 
that the statement of. PW. Probodh- Kumar Rana that he 
acted as an agent of the landlord in settling the terms of the 
tenancy was noL denied by. the landlord * opposite party (now 
petitioner) cannot be regarded ` as strictly correct, because, the 
. petitioner's son Debiprasad, Mitra. who deposed as O.P.W. 1 
stated, that the terms of the’ tenancy were settled "by him with 
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the opposite party and that P.W. 1 Probodh Kumar Rana was 
not then present. This amounted to denial ‘of the claim of ' 
Probodh Kumar Rana that. he had as agent of the landlord 
settled the terms of.the tenancy. In respect of the admission 
of the landlord petitioner that he had actually paid the electric 
charges for the period of. 23 years-up to 19-1-51, when the supply 
was cut off; the’ further statement ‘of the landlord has to be 
considered that from 1942 to 1948 whén the landlord and his 
family were at Deoghar, the opposite party tenant was paying 
the electric charges all along. Accordingly this circumstance 


that the landlord paid the electric charges for’24 years could. 


CIvIL. 





1952. 
ed 


February, 3. 


not be regarded -as a conclusive circumstance showing that the 
supply of electricity was included in the terms of the tenancy. 
The order passed under section 34 of the Rent' Control Act is 
therefore, unsustainable and :must be set aside. 


The Rule, 15 therefore made absolute and the order impos- 


ing the fine of Rs. 100/- on the petitioner under section: 34. of 


4 


z "i $e | 
the Rent Control Act is set aside. 


There will be no order as to costs in this Rule. 
zu ; BL eer EE : 
1 4 m. ' pon Ki e “4 - 
RM.‘ m NI Rule made absolute. : 
t- T fed i 5 * ) jar 4 AG .t " `r 


^ ORIGINAL: CIVIL. 


* -. Before Mi. Justice S. R. Das” Gupta. 


IN THE MATTER OF 
SUBURBAN BANK LIMITED (In Liquidation). 


Indian Companies Act, Section, 230—Preferential payment in a liquidation 
proceeding—Demand_under section 164 of the Income-lax Act, tf the 
Authorities me entitled to any preferential payment. l 

Income-ta« authorities are: not entitled “to: preferential ‘payment under 

Section $30 of the Indian Companies Act. . The sum which was: demanded 

under Section 18A of the.Indian Income-tax Act was not a tax which: became 

due and payable -within the meaning of the said Section. It is an amount 
payable in adyance in respect of tax before it became duc after regular 
assessment. EX oe. oS - d ` 

* In the matter ‘of the Indian Companies Ad and in the matter of 
Section 45(B) of the-Banking Companies: Act. ' 


t 


r 
2 
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-The material facts will appear from the judgment. CIVIL. 
A. N. Roy for the "i | e 


In the matter of 

E. R. Meses and A. C. Bhabra for the Income:tax Authó- Suburban Bank 
rities: Limited 

; l (in liquidation) 

The judgment of the Court was as follows: 


5 g, R. Das > Gupta, J.! 





Febiuaiy, 3 





I make the following order: 


(a) The payment, of the Provident Fund to Mr. Chow- 
dhuri's clients will be made on the basis-that the total amount, 
as appearing in. the hooks of the Bank, contributed by the staff 
and by the Bank is Rs. 25, 615-12-0. 


(b) I declare that Mr. Chowdhuri's clients, eames — 


' (1) Provash Chandra Cheena of -No. 14, Poddonath Lane, 
Calcutta. 


(2) Amal Kumar Chatterjee of No. "98 [1B, a ae 
Lane, Calcutta. 


e (3) Ashit Ranjan Das of No. 57, Cosipor Road in the 
suburbs of Calcutta. 


“ (4) Dilip Kumar Ghosh No. 17; Jhamapukur Lane, 
Calcutta. 


(5) Rajendra Kumar Chakraborty of No. 6 Muralidhar 
| Sen Lane, Calcutta. E 


# 


(6). Sushil Kumar Mp of No. 19, Strand Road, 
‘Calcutta. <- ' 


(7) Kanai Charan Maity of No. 12, Bipradas Street, 
Calcutta. m s 


_are entitled to their wages. from ist May upto the end of August 
1948 and they: will rank: as preferential: Creditors.in respect of 
wages for the last two months i.e. July and August.1948 and for 
the. wages: for the remaining months they would be treated as 
ordinary creditors. d: 
.. The Liquidator will be entitled to settle. the claims of other 
employees. if and when they’ make their claims. : The Liquidator . 
: will write to Court and obtain directions. j 
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(c) With regard to the sum of Rs. 11 ,917/- which. was de- 
manded by the Income Tax authorities on the 14th January 
1948 under Section 18A of the Income Tax Act, I hold that the 
said authorities are not entitled to preferential payment under 
Section 230 of the Indian Companies Act. In my opinion, the 
„said sum which was demanded under Section 18A of the Indian 
Income Tax Act, was not a tax which became due and payable 
within the meaning of the said section. It is an amount, pay- 
able in advance in respect of tax before it became due.” It'Would 
become due after regular assessment. This in my opinion is 
thé real character of the payment to be made under Section 18A, 
of the Indian Income^ Tax Act” This is also! evident from the 
fact that if on régular assessment nothing or a lesser amourit 15 
found due payable then the Government shall have to ‘return 
the amount paid ox the excess with interest at 2- per cent per 
annum, from the date of. payment to the date of such assessment. 


In any event having regard to the fact that since the date 
of the issue of the notice under Sectión 18A a regular assessment - 
has taken place on goth December 1949 and a notice of demand. 
dated. 22ńd December 1949 for the sum of Rs. 26,736/8/- found 
due on such assessment, has been issued on the Liquidator the 
question. of compliance with notice under section,18A. dated 14th 
January 1948 no longer subsists and what is now due and pay- 
able is under and because of the assessment dated goth December 
1948 and the notice dated 22nd December 1948. In my opinion, 
therefore the Income Tax authorities are not entitled to claim 
the sum of Rs. -11,017/- in preference to the'other creditors of 
the Bank. The Income Tax authorities are entitled to their 
claims, namely, to the sum of Rs. 18,848-10-0, Rs. 3,938-2-0 and 
Rs. 26 ,726-8-0 but they will rank ; as ordinary creditors. 


“I cannot at. the same: time: allow the contention GE the- 


Liquidator. namely, „that the ‘assessment in respect of.the year 


1947-48 for which a.demand notice: was given under Section 
20 on.the send December’ 1949, should be re-opened: by this 
Court. In the affidavit filed by the Liquidator before me he 
has not asked for it, nor has any material been produced before 
me to support his’ present'contention namely that the said. assess- 
ment has'not been a proper assessment. It has only at the. 
hearing before me that Mr. Roy, appearing for thé Liquidator; 
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contended that the said assessinent should be re-opened. J am 
unable to accept that contention. It must be established by 
the assessee that the assessment has been an improper one. As 
I said betore, in the affidavit filed by the Liquidator it has 
neither been alleged that the assessment ought to be re-opened 
nor has any material been given which would justify me in 
holding that the said ‘assessment should be re-opened. In this 
connection I would refer to the following observation of 
Cotton L.J. made in the case of Exparte Kibble (1). 


“When a person is sui juris judgment against him ts 
very strong prima facie evidence against him of the 
existence of a debt, if he disputes it, he must satisfy the 
Court that there is some reason which requires that me 
judgment should be set aside.” 


In my opinion, the same principle ought to apply in a case 
where an assessee wants in winding up proceeding to re-open an 
assessment which has been made by the Income Tax authorities. 
It is upto ‘him to show that there is some reason which requires 
the assessment to be set aside, I, therefore, negative the con- 
tention of the Liquidator on this point. 


In making payment to any of the employees the Liquidator 
would, be entitled to set off any claim which the Bank may have 
against the said employee. ; 


Mr. Das's client will be paid in accordance with the order 
of Bachawat, J. | 


Rs. 716/- be returned to the parties whose ornaments were 
pledged with the Bank and sold by the Bank. 


Mr. Das's client will pay his own costs, Mr. Chowdhury's 
clients are entitled to costs settled at Rs. 250/-. Government will 
pay its own costs. The Liquidator will get his costs of this 
application as between Attorney and client, certified for 
counsel, Liquidator will get his costs before the Referee assessed 
at Rs. 100/-. Let the application be taxed as of a motion. 

B. K. Sen & Co.:. Solicitor for the Liquidator. 


M. K. Roy Chowdhury & Co: and S, K. Mandal; Solicitors 
for the Income-tax authorities. - o 


S.K.R.C. 
(1) (1875) L.R, 10 Ch. App. 373 
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V. 


Sar. CHARUBALA’ DASI AND OTHERS.” 


Bengal Tenancy Act, Section 6(b)—LExpression, ' by recetuing reduction of 
his rent,’ what it contemplates—Reduction of rcnt—Tenure holders, if 
entitled to reduction of sanja rent-—Dcterioation of a portion of land 
by de posit of sand—Principles of natural justice. and equity. 


The enpiession '' by 1ecciving reduction of ‘nis ient” in clause (b) ol 
section 6 of the Bengal Tenancy Act contemplates reduction of 1ent by 
agiccment between the parues But-it cannot be’ said’ that the expression 
excludes a case of reduction of rent by a suit for just and sufficient cause. 


r , ' ` 4 


The Bengal Tenancy Act no doubt contains no specific’ provision corres- 
ponding to Section 38(1) (a) under which an ordinary tenuicholder may 
claim reduction of 1ent. Such a claim is always founded on principles of 
natural justice and equity and 18 not repugnant to any of the provisions of 
the Bengal Tenancy Act, particularly those’ provisions which govern the 
incidents of an ordinary tenure. There is nothing in the Act to indicate that 
cither the landlord or the tenant would be precluded from claiming any 
right or'rclief under the general law or undet equity unless such right 
or claim is specifically provided for in the ‘Act itself, ' 

Held accoidingly that the defendants in the present case are entitled 
to a proportionate reduction of Sanja ient for deterioration of a part of the 
tenancy land by deposit of sand. 


Appeal by the Plaintiff landlord. 
Suit for cash rent and also for produce rent. 
The material facts will appear from the judgment. 


Arun Kumar Janah and Sarat Ch. Janah lor the Appellant. 


` Appeal from Appellate Decree No. 1019 of 1948 against the decree 
of Sri M. N. Ray, Subordinate Judge, Fist Court Midnapore, District 
Midnapore in Rent Appeal No. 185 of 1947, dated the soth of May, 1948 
modifying the decec of Sri M. K, Ray, Munsjff, First Court, Midnapore, 
(dated. goth June, 1947, 
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Gama Naih Banerjee for the Respondents. 
The judgment of the Court was as follows: ze 
R. Mukherjee, J.:—This second appeal has been preferred 
by the plaintiff landlord whose claim for produce rent has been 


proportionately reduced by the courts below owing to deteriora- 
tion of a part of the tenancy land on account of deposit of sand. 


18 
CIVIL. 


1953. 
anum 


Atul Chandra 
Ray 


v. 
Sm. Charnbala 
Dasi 





In the trial Court, the plaintiff claimed cash rent at Rs. 24-12-17 Febuary, 2 


gandas per year and the value of Sanja paddy at 1 ara g kuris 
and 3 mans for the years 1349 B.S. to six months of 1351 B.S. 
with cesses and damages. 


'The suit was contested in the trial court on three questions, 


namely (1) what was the measure of an ara, kuri and man in. 


terms of maunds and seers, (2) what amount of cesses is recover 
able by the’ plaintiff and (3) whether the defendants can get 
proportionate reduction of rent. . 


The decision of the lower appellate court has not been 
challenged by the appellant as regards the first two questions. 
Only the third question, viz., whether the defendants are entitled 
to reduction of sanja rent on account of deterioration of the 
tenancy lànd was canvassed in this appeal by the appellant. 


It was held by both the courts below that Sanja paddy or 
produce rent is delivérable for 4 bighas 13 cottas of land of 
which corresponding to 2 bighas by local measurement have 


undergone deterioration by deposit of sand and could not be. 


cultivated during the period in suit. So by allowing proportion- 
ate reduction of 11 kuris for the area which lay fallow, during the 
years in claim the courts below allowed sanja paddy at 14 kuris 
and $ mans and the value of sanja paddy was calculated on that 
basis. The plaintiff has appealed against this part of the judg- 
` ment and decree of the lower appellate Court. 


The only point which requires decision is: Are the res- 
pondents who are tenure holders entitled to reduction of rent 
on account of deterioration of a portion of their land by deposit 
of sand? 


3 
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There can be no question that a portion of respondents' 
sanja paying land measuring 2 bighas by local measurement has 
undergone deterioration by à natural cause, namely, by deposit 
of sand. ‘The deterioration is due to circumstances over which 
the tenarits had no control and the damaged land could not be 
cultivated for the years for which sanja paddy has been claimed. 
It is not necessary here to determine whether the deterioration is 
of a permanent character and whether it would permanently 
debar the plaintiff landlord from claiming the full quantity of 
sanja rent. Suffice it to say that .81 acres of land of the tenancy 
could not be cultivated for the period of claim. The only 
contention urged on behalf of the appellant was that the defend- 
ants are tenure holders and not occupancy raiyats, and so they 
are not entitled to get any reduction of rent for deterioration of 
the land by deposit of sand a benefit which has been conferred 
upon occupancy raiyats only by section 38(1) (a) of the Bengal 
Tenancy Act. It was urged on behalf of the appellant that 
while reduction of rent for reduction of area has been expressly 
provided for in the case of all classes of tenants including 
tenure-holders under section 53 of the Bengal Tenancy Act, no 
benefit corresponding to that mentioned in section 38(1) (a) has 
been made available to tenure-holders, and so, they are not 
entitled to claim any reduction of rent for deterioration of land. 
In support of this contention, the case of Dukha Lal Choudhuri 
v. Mt. Manabati (1), was cited by the learned Advocate for the 
plaintiff-appellant. This case, however, applies to an Istimrari 
mukarrari tenant whose rent is fixed in perpetuity and is not 
liable to alteration at the instance of the landlord on any ground 
except alteration in area. The defendants, on tbe other hand, 
are ordinary tenure-holders. Their rent is not certainly fixed in 
perpetuity and. is liable to enhancement at the instance of the 
landlord under section 6 of the Bengal Tenancy Act. That 
section runs as follows: — 


“ Where a tenure has been held from the time of the 
permanent settlement, its rent shall not be liable to enhance- 
‘ment except on proof: — . 

‘(a) that the landlord under whom it is held is eied to 

. enhance the rent thereof either by local custom or by 

the conditions under which the tenure is held, or 
(1) [1936] A.I.R. Pat. $41. 
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(b) that the tenure-holder, by receiving reductions of his eCIVIL. 
rent, otherwise than on account of a diminution of the m 


area of the tenure, has subjected himself to the payment 1955. 
' ` of the increase demanded, and that the lands are cap- Atul Chandra 
able of affording it. | | : Ray 
V. 
Sm. Charubala 


lhe expression “by receiving reductions of his rent" in 
clause (b) of this section is important. This expression certainly zs 
contemplates reduction of rent by agreement between the parties. R. Mukherjee, J. 
But it cannót be said that this expression excludes a case of 
reduction of rent by a suit for just and sufficient cause. The 
Bengal Tenancy Act no doubt contains no specific provision cor- 
responding to Section 38(1) (a) under which an ordinary tenure- 
holder may claim reduction of rent. But such a claim is 
founded on principles of natural justice and equity and is not 
repugnant to any of the provisions of the Bengal Tenancy Act, 
particularly those provisions which govern the incidents of an 
ordinary tenure. There is nothing in the Act to indicate that 
either the landlord or the tenant would be précluded from claim- 
ing any right or relief under the general law or under equity 
unless such right or claim is specifically provided for in the Act 
itself. 


Dasi 


In these circumstances, the courts below have, in my 
opinion, applied correct principles of law in allowing pro- - 
portionate reduction of Sanja rent for deterioration of a part 
of the tenancy land. 


In the result, the appeal must fail. The appeal is, accord- 
ingly, dismissed with costs and the judgment and decree of the 


lower appellate court are hereby confirmed. 


R.M. Appeal dismissed. 


E 


June 27 & July 1 
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| FULL BENCH. _ : 


t 


Before Mr. P: B. Chakravariti Chief Justice, Mr. Justice 
G. N: Das, Mr. Justice K. C. Das Gupta and Mr. Justice 


` $. R. Das Gupta. 
T. S. R. SARMA 
m Vc 


NAGENDRA BALA DEBI CHOUDHURANI.* 


West Bengal Premises Rent Control Act, 1950, Section 14(4), if retrospective 
- m, operation. and applicable. to: a suit: instituted previous to the Act 
| but pending on the date the Act came into’ force—Right to have defence 
considered by Court, if substantive right and if can, be affected retros- 
pectively. 


The following two questions were referred to the Full, Bench 
for determination:— - " "X 


(a), Whether Section 14(4) of the West Bengal. Premises, Rent Control 
Act, 1950, is "applicable to a suit for eject{ment instituted when, 
the West Bengal’ Premises Rent Control Act, 1948,, was in force, 

-- but whieh was pending when the Act of 1650 came into force. 


(b) Whether the decision of the above question in Jyotindra Nath | 
Mitra, v..Sourtndra Nath Datta (1), was correct. 


Both the questions were answered in the negative by the Full Bench. 
(Banerjee, J. dissenting). 


Changes of law affecting mere procedure will apply to pending suits 
unless the Section introducing the changes prohibits such; application’ in 
expiess language while on the other hand, changes affecting substantive rights 
will not apply unless a clear intention that such changes will apply to pend- 
ing suits appears from express language or follows by necessary intend- 
ment. 


1 WA 


The right of the defendant in a suit to have his defence considered d by 
the court is a substantive right just as much as the right of a party who has 
suffered an adverse decision to have the case re-heard by a court of appeal. 


Section 14(4) of West Bengal Premises Rent Control Act, 1950, in so 
far as it provides for the striking out of the defence, is entirely new and 


* Full Bench Reference No. s of 1951, arising out of Civil Revision 
Case No 745 of 1951. 


(1) (1950) 55 C.W.N. 123. 
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affects witally a substantive right of the defendant. Therefore, in ordér 


that that Section may apply to suits pending at the date when it came i 


into force, there must be either express language or necessary intendment. | 


Civir. 


— 


1952. 


Napi Saad 
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The use ot the definite article “ the” before the word “ suit” in ^d. $. R. Sarma 


Section, 14(4) indicates that the type of suit contemplated by Section 1404) 


V. 


is the same as the one contemplated by Sectiom 14(1). Section 1404), by its Nagendra. Bala 
own language, is applicable only to the type of suit contemplated by Section Debi Choudhu- 


14(1) and being so limited it cannot apply to suits pending at the commencc- 
ment of the Act of 1950. Thus there are not only no express words in 
Section 14 making Section 14(4) applicable to pending suits but there is 
express provision to the contrary in sub-section 14(1). There is also no 
express provision either in Section 18(5) of the Principal Act of 1950 or in 
Section 5 of the Amendment Act of 1950 which makes Section 14(4) appli- 
cable to suits pending at the date of the commencement of the Principal 
Act of 1950. 


As regards necessary intendment making Section 14(4) applicable to 
suits pending at the commencement of the Act of 1950, there is neither 
any intendment discernible in Section 14(4) itself nor can any intendment 
be found on any general consideration. 


Held, further by the Full Bench (Banerjee; J. dissenting) that suits 
ur which the protection of the Act may be unavailable to the tenant on 
any of the grounds mentioned in Clauses (a) to (h) of the proviso to Section 
12(1) or on any of those grounds in. addition to the ground of default 
mentioned in Clause (1) of the proviso to Section 12(1), are not within the 
ambit of Section 14(1) dnd that, therefore, Séction 14(4) do not apply to 
such] suits. 

Per . Banerjee, J.'— Under the first part of Section 14(4) the landlord 
can make an application for an order on the tenant defendant to deposit 
rent month by month at the rate at which it was last paid. In the last 
part of Section’ 14(4) it is provided that when the rent is deposited the 
landlord may apply to ‘the court for permission to withdraw the deposited 
rent without piejüdice to his right to claim a decree for eyectment and the 
court may permit him todo so Both the first part and. the last part of 
Section 14(4) arc.applicable. to suits instituted. previous to the Act of 1950 
but pending on the date the Act came into force. The portion. of Section 
14(4) which enjoins the Court to strike out defence can however, have no 
retiospective operation 


Jyotindra's Case. (1) was mghtly decided, the: actual decision being that 
the first part of Section. 14(4) has retrospective operation. 


The expression ‘‘ the suit'’ in Section, 14(4) means the, suit in so far 


as it is a suit for ejectment. The expression does not mean the suit re- 


lerred to in Section 14(1). 


(1) (1950) 55 C.W.N. 133. _ 


rani. 
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The decision in Jyotmmdra's Case (1) on this point approved of. 


"The Civil Revision Case was placed before Mr. Justice J. F: 
Mitter and Mr. Justice B. K. Guha for final hearing. 


. Application by T tenant Defendant under Section 115 of 
the Civil Procédure Code. 


Suit for ejectment by the Plaintiff land lady on the ground 
inter alia that she required: s disputed premises for her own 
ka - 


The material facts will appear from the following 


J 


Order of Reference. 





B. K. Guha, J.!—This is an application under section 115 
of the Code of Civil Procedure by a tenant for revision of an 
order, dated 16th March, 1951. under section 14(4) of the West 
Bengal Premises Rent Control (Temporary Provisions) Act. 
1950. 


CN Ón 23rd March, 1950, the landlady Opposite Party brought 


va suit in the Second Court of the Subordinate Judge of Alipore 


for the ejectment of the petitioner on the ground inter alia that 
she required the disputed’ premises for her own occupation. 
With the consent of both the parties an order was recorded in 
the suit on 23rd August, 1950, directing the defendant to de- 
posit the. monthly rent of the premises from September. 10950. 
It was directed that rent for August, 1950, was to be paid within 
the.statutory period and thereafter monthly rent was to be paid 
month by month. It was alleged by the plaintiff that the de- 
fendant did not deposit rent in terms of this order and accord- 
ingly she filed an application before the trial Court for striking 
out the defence under section 14(4) of the 1950 Act. This appli- 
cation was allowed on 16th March, 1951, the defence was struck 
out and the suit was set down for ex-parte hearing on 16th April. 
1951. 

This revision petition is directed against the above order. 
dated 16th March, 1951. 


(1) (1950) 55 C.W.N. 123. 


hj 


Vor. gt] "HIGH COURT. 

The main point that has been urged before us on behalf of 
the defendant petitioner is that the suit having been instituted 
on 23rd March, 1950, before West Bengal Rent Control Act, 
1950, came into force, Section 14(4) of that Act was not appli- 
cable to the present suit and, therefore, the lower court acted 
without jurisdiction in passing an order ppor to do so 
under that section, 


In our opinion there is substance in this contention. It is 
well-settled that the ordinary rule of law is that a suit is to be 
tried by the law as it stood on the date of the institution of the 
suit unless some new law applies expressly or by necessary in- 
tendment. When the present suit was instituted, the West 
Bengal Rent Control (Temporary Provisions) Act of 1948, and 
not the Act of 1950, was in operation and therefore according to 
the ordinary rule of law this case has to be tried under the Act 
of 1948, unless it is found that the Act of 1950 applies expressly 
or by necessary intendment. Clearly there is nothing in the 
1950 Act.about section 14(4) applying expressly to this suit 
instituted prior to the enforcement of that Act. The next point 
is whether it can reasonably be held that section 14(4) of the 
1950 Act applies to this suit by necessary implication. In our 
opinion, the answer to this question should be in the negative 
For the following reasons: — 


| (i) It is well-settled that there is a presumption against 

. retrospective operation of a statute (except as to procedure 

in which nobody has a vested right) especially where it 
would affect vested or acquired rights. 


(ii) The repeal of the Rent Control Act of 1048 bv 
section 45 of the.1950 Act has not the effect of divesting 
either the landlord or the tenant of anv right that accrued 
to him under the repealed Act of 1948 e S. B. Trading 
Co. Ltd v. Satyendra Ch. Sen (1). - 

(iii) In the 1948 Act, there is no such drastic pro- 
vision about striking out.of defence as contained in section 
14(4) of the 1950 Act. and under general law as well as 
suitor has ordinarily the right to be heard in his defence 
before an adverse order is made against him. "To deprive 

Q) (1950) 54 C.W.N. 756. 
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a suitor in a pending action of a normal right like this is a 


very different thing from repealing procedure and accord- 
ingly the principle that nobody has a vested right in pro- 
cedure, i.e., there is no presumption that a change in pro- 
cedure is prima-facie intended to be prospective and not 
retrospective cannot apply. 


(iv) Under section 8(c), Bengal General Clauses Act, 
unless a different intention appears, repeal (i.e. the repeal of 
the 1948 Act) ; shall not affect any right acquired or accrued. 
A " right acquired ” has been defined as “ some specific right 
which in one way or another has been acquired by an in- 
dividual s which some persons have got and. others have 
not got." Judged from this stand point as well, the de- 


J" fendant-petitioner has an acquired or accrued right to be 


heard in his defence in the ejectment,suit brought by the 
Plaintiff Opposite Party and he cannot be deprived of this 
right simply because of section 14(4) of the 1950 Act which 
repealed the 1948 Act which was in operation when the 
suit was instituted. There is nothing in sub-section (4) of 
section 14 to show that a different intention within the 
meaning of section 8, Bengal General Clauses Act, was in- 
dicated. | | 


(v) The scheme of the 1950 Act shows that where the 
legislature wants to have some of its provisions a retrospec- 
tive effect, it says so plainly, e.g, section 17 and 18(5). 
There is no such express reference about retrospective 
operation so far as section 14(4) of the 1950 Act is concerned. 
It may be mentioned incidentally that it has been held by 
this Court that section 12(h) of the 1950 Act is not appli- 
cable to suits instituted while the 1948 Act was in operation 
Ramesh Chandra Bhattacherjee v. Nagendra Mullick (1), 
and, Karali Gharan v. Prabhasini (2). 


It has been contended, however, | on behalf of the Plaintiff 


Opposite Party that a Bench decision of this Court, viz., the case 
of Tyotindra Nath v. Sourindra Nath (3) is directly in her favour. 


(1) (1950) 85. C.L.J. 324. 
(2) (1950) 55 C.W.N. 645. 


de 


l 


VoL. 91] HIGH COURT. 


In that case also the ejectment suit was instituted when the 
1948 Act was in operation, though the 1950 Áct.came into force 
during the pendency of the suit. It was argued there that 
section 14(4) of the 1950 Act had no retrospective operation and, 
as such, the landlord could not take advantage of the provisions 
of sub-section (4). That argument was, however, not accepted 
by the Division Bench on the ground that no question of retros- 
pective effect arose because the suit was instituted under the 
Transfer of Property Act and not under the Rent Control Act 
of 1948 and as such, the landlord was entitled to have the benefit 
of the privilege conferred upon him by section: 14(4) of the 1950 
Act during, the pendency of the suit commenced under the 
Transfer of Property Act. It may be observed, with respect, 
that this line of approach seems to overlook one important aspect. 
The question is whether the tenant-defendant had a right 
acquired or accrued", viz. a right to have a suit tried out 
without his, defence being thrown out. In our view, for the 
reasons stated before, such right had vested in him and that 
Tight. is independent of any provision of the 1948 Act; he has 
acquired that right by reason of the, provisions of general law. 
Even if the ejectment suit. instituted during the operation of the 
1948 Act be held to have been instituted under the Transfer of 
Property Act as held in Jyotindra Nath’s Case (1) the tenant- 
defendant had the right to have the suit tried out and he cannot 
be deprived of that right unless by some express provision in a 
statute or by necessary intendment. There is no such express 
provision nor necessary intendment in the statute of 1950. That 
being so, the tenant cannot be-deprived of his substantive right 
by reason, of section 14(4) of the 1950 Act. - | 
In.our view, therefore, section 14(4) of the 1950 Act is not 
applicable to a case instituted under the 1948 Act but which 
was, pending when the 1950 Act came into operation. As this 
view, conflicts, however, with the view taken in the Division 
Bench mentioned before, viz. Jyotindra Nath v. Sourindra Nath 
(1), under the provisions of Chapter VII of the Appellate Side 
Rules we refer the following questions for determination by a 
Full Bench: , NE t 
l (a) Whether section 14(4) of the. West Bengal Premises 
, Rent Control (T emporary .Provisions) Act, 1950, is appli- 
cable to a suit for ejectment instituted when the West 


(1) (1950) 55 C.W.N. 123. 
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Bengal Premises Rent Control (Temporary Provisions) Act, 
1948; was in force but which was pending when the Act of 
1950' (Le. West Bengal Act XVII of 1950) came into force. - 

^ (b) ‘Whether the decision of the above question in the 

case of Jyotindra Nath Mitra v. Sourindra Nath Dutta (1), 

was' correct. 

' As tbe questions have arisen in a Revision Case, the whole 
case is referred to the Full Bench under the Appellate Side 
Rules. 

The stay will continue till the dísposal of EE Rule. 

d. P. Mitter, J. :—I agree. 

The Reference came up before a Full Bench composed 
of Chakravartti, C. Į., Das, Banerjee, Das Gupta and S. R. Das 
Gupta, JJ. | 

Jitendra Kumar Sengupta and Brojendra Nath Chakravartt 
Thakur for the Petitioner. 

Satindra Nath Roy Choudhury, Sudhansu Kumar Sen, 
Sovendra Madhab Basu and Amarendra Nath Gupta for the 


Opposite Party. 





C.A.V. 
The judgments of the Court were as follows: — 
Chakravarttí, C.J. :— This is a Reference to a Full Bench 
by Mr. Justice Mitter and Mr. Justice Guha of a question arising 
under the West Bengal Premises Kent Control (Temporary 
Provisions) Act, 1950, on which they found themselves in dis- 
agreement with the víew taken earlier by another Division Bench. 
As the question arose, in a Civil Revision Case, the entire case 
ma beeri referred, às required by the Appellate Side Rules. ' 
The material facts are as follows: — ` 
The opposite party, Nagendra Bala Chowdhurani, is 
the owner of premises No. 134, Rash Behari Avenue, 
' Calcutta ‘and ‘the first floor of that building is in the occu- 
pation of a body called the South India Club which holds 
the same as tenant. On the 23rd March, 1950, Nagendra 
Bala filed a suit agàinst the Club for ' ejectment on the 
ground that she required | possession of the premises for the 
' purpose of building a second floor and also on the ground 
that the members of the Club had made several unauthorised 
, constructions and liad' also been missing the premises in 
“various ways. It was not alleged that the rent was in arrear. 
The Rent Act in force at the’ time was the Act of 1948 
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which continued to be in force, till the gist March, 1950, 
when it was repealed by the Act of 1950 and the latter Act 
itself came into force on the same day. The Club entered 


appearance in the suit on the 24th April, 1950, and after 


obtaining some adjournments, filed its written statement on 
the 21st June. Before that, however, on the 8th June, 1950, 
` the plaintiff Nagendra Bala had made an application under 
section 14(4) of the Act of 1950, praying for an order on the 


TIVE. 


1952. 


T S R. Sarma 
v. 
Nagendra Bala 
Debi Chowdhu- 
rani. 


Defendant to pay the arrears of rent which she alleged, had Ubaldi] C J. 


Fallen due since April, 1950, and also to go on paying the rent 
thereafter month by month. That application was disposed 
of on the 23rd August, 1950, by a consent order according 
to which the defendant was to pay the rent month by month 
within the statutory period, commencing with the rent for 
August. It appears that the rent for the previous months 
had already been deposited with the Rent Controller. There- 
after, on the 7th February, 1951, the plaintiff made an 
application for striking out the defence on the allegation 
that the defendant had committed default. By an order, 


dated the 16th March, 1951, the learned 4th Additional 


Subordinate Judge of Alipore held that the Defendant had 

‘defaulted more than once and directed the defence to be 

struck out. Against that order this Court was moved and 

the present Rule taken out. 

1 may pause here for a moment to point out that although 
the defendant in the suit is the South India Club and the 
written Statemént has been filed by the Club in its own name, 
the petitioner in the present Rule is one T. S. R. Sarma. It is 
true that he describes himself as a Joint General Secretary of 
the Club and purports to be making the petition on the Club's 
behalf, but it is difficult to see how he could do.so consistently 
with the plea taken in the written statement that the Club was 
not an incorporated body and therefore could not be, or be 
treated, as a tenant. As, however, a tenant, under the definition 
contained in the Rent Act, isa “person” and “ person," as de- 
fined in the Bengal General Clauses Act, includes an “ association 
or body of individuals, whether incorporated or not", we shall 
treat the, petition as made by the Club itself. On any other 
view, the petition would be liable to be thrown out at once as 
a petition made by a stranger to the suit, -because there is noth- 
ing to show that Sarma is even a member of the Club. 


1953. 
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It was contended before the Division Bench that the Court 
below had“been wrong in striking out the defence under section 
14(4) of the Act of i950, because that Act had no application to 
suits instituted when the Act of 1948 was in force, as the present 


- suit was:- The learned Judges accepted that contention as sound. 


They referred to: the ordinary rule that as to all matters of 
substantive right, a suit was to be tried in accordance with the 
law as it stood at the date of its institution, unless some new law 
came to apply to it either by virtue of an express provision or 
D$ necessary “intendment. According to the learned Judges, a 
defendant's right to be heard in his defence was not a matter of 
mere procedure, but was a substantive right and ‘they found no 
express provision or necessary intendment in the Act of ,1950 
which made it applicable to suits instituted before its com- 
mencement. It was further pointed out by the learned Judges 
that by reason of the provisions of section 8(c) of the Bengal 
General Clauses Act, the repeal of the Act of 1948 could not 
affect any rights acquired or accrued under it, unless a different 
intention appeared and since they found no such intention, they 
held that the accrued right of the Defendant to be heard in 
defence in the suit brought under the Act of 1948 remained un- 
affected by the repeal of that Act. ''Even if the suit was treated 
as brought under the Transfer of Property Act, the Defendant, 
the learned Judges thought, could not be deprived of the normal 
right of being heard in defence by the provisions of the Act of 
1950, enacted during the pendency of the suit, in the absence of 
an express - provision or necessary intendment that those pro- 
visions would apply even to pending litigation. While taking 
the above view, the learned Judges were unable to give effect to 
it, because the very same point had ben decided in a contrary 
sense'by Mr. Justice Sen and Mr. Justice Chunder in Jyotindra 
Nath Mitra: v. Sourindra Nath Dutta (1). ' They accordingly 
referred ` the following questions for determinaton by a Full 
Bench: 


fa) Whether section 14(4) of the West Bengal Premises 
Rent. Control Xr emporary Provisions) Act, 1950, is  appli- 
cable to a suit for ejectment instituted when the- West 
Bengal Premises Rent Control (Temporary Provisions) Act, 
1948; was in' force, but which was pending when the Act 


(1) (1950) 55 C.W.N. 188. 


- 
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of 1950 (i.e. West Bengal Act XVII of 1950) came into 
force. 
^ (b) Whether the decision of the above question in 
,, Jyotindra Nath Mitra w Sourindra Nath Dutta (1) was 
correct. | 
. Before taking up the questions referred, it is necessary to 
clear the ground of an apparent difficulty in the way of the 
Defendant. It has already been stated that on an application 
under section 14(4) made by the Plaintiff on the 8th June, 1950, 
the Defendant submitted to a consent order on the 23rd August. 
That order, besides that it was a consent order, had become 
final before the present Rule was applied for on the gth April, 
1951. It is thus clear that if the order of the 23rd August, 1950, 
could be construed as an order under section 14(4), it could not 
be open to the Defendant to contend on the. gth April, 1951, 
while moving against a subsequent order under section 14(4), 
that the sub-section did not apply to the suit. But it appears 
that the order of the 23rd August, 1950, did not contain any 
provision that in case of default in the payment of rent, the 
defence would be struck out. It cannot therefore be said. that 
by submitting to the consent order, the Defendant had accepted 
the position that section 14(4) applied to the suit. 

In my opinion, the real point for decision is only whether 
section 14(4) of the Act of 1950 applies to a .suit for ejectment 
which was pending.at the date when the section came into force. 
The fact that the suit was instituted when the Act of 1948 was 
in operation is wholly immaterial. The right of the defendant 
to file a defence and to have it considered was not given by that 
Act, but is a right under the general law.. If, instead of being 
brought during .the currency of the Act of 1948, the suit had 
been brought earlier, the position would have been. exactly the 
same and no different considerations would apply. With great 
respect to the learned referring Judges, it appears to me that in 
so far as they relied on a right accrued.or acquired under the 
Act of 1948, left unaffected by the repeal of that Act, they were 
mistaken. ba l 

- The position, as.I.see it, is viis: At the date when section 
77 came into force there was a. suit already instituted and 
pending. At the date of the institution of that suit, the law 
was that the defendant was entitled to file defence and have that 


(1) (1950) 55 C. W.N. 133. 
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Civiu’ defence-considered on the merits and that right was not cir 
nae cumscribed by any such limitations as Section 14(4) subsequently 

ili introduced. The question therefore is whether the section would 

T. S/ R. Sarma apply to the pending suit as well so as to alter the defendant's 
y. position and impose on the right of defence conditions not in 

De pod existence at the time the suit was fled and when the right 
iac accrued. "There can be no doubt that if the change made by the 

section was one of mere procedure, it would apply even to 

Chakravartti, C.J. pending suits unless it excluded itself from such auits by its 

own language. ` On the other. hand, if the change affected sub- 
staritive right the section would not. apply to pending suits, un- 
less a clear intention that it should apply appeared from express 
words or followed from the necessary intendment of the Act 
or the section. ` 

Those principles. which have now become common places 
of the law of retrospective operation of statutes were not dis 
puted at the Bar. The only questions therefore are whether 
the right of defence i is a substantive right and if it is, whether 
the Legislature has expressed an intention tbat section 14 (4) 
should operate so as to affect and abridge that right even in 
respect of suits TM at its posing: 


1953. 





In my opinion, it is an question that the right. of the 

defendant i in a suit to have his defence considered by the Court 

ig a substantive right. It is a part of the rule of natural justice 

that a man shall be heard before an order i is made against him 

and it is protected by the procedural codes except that in certain 

very special cases, certain limitations are imposed on.it. Even 

in the case of administrative or. domestic tribunals, the superior 

Courts enforce this right by means of writs, it is now authorita- 

» tively established that even a right of appeal is a substantive 

right. “To deprive a suitor in a pending action” observed 

Lord Macnaughten in The Colonial Sugar Refining Company 

Ltd. v. Irving (1). “of an appeal to a superior.tribunal which 

belonged to him as of right is a very different thing from Tegu- 

lating procedure.” In the view that a right .of appeal is a 

substantive right, the Privy Council held in the case cited that 

in the absence of clear words or a necessary, implication, a new 

law could not operate on a pending action so as to take away 

a right of appeal in existence at the time the law was enacted 
(1) Ld A.C. $69. 
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or e¥en to transfer the appeal to a new tribunal. Conversely, 
they. held in the Delhi Cloth and General Mills Co. Ltd. v. The 
Income-táx Commissioner, Delhi (1), that in the absence of an 
intention similarly expressed, a new law creating a right ot 
appeal could not apply to orders passed before the law came 
into force so as to affect the finality of such orders and the exist- 
ing right of the successful parties thereunder. The inter- 
mediate case of abridging an existing right of appeal by attach- 
ing tonditions to it is covered by a Full Bench decision of this 
Court. In Shaikh Sadai Alt v. Shaikh Dalimuddin (2), 'it was 
held by a Full Bench that the amendment of Clause 1 5 of the 
Letters Patent of this Court by which it was enacted that no 
appeal would lie from a judgment of one Judge of this Court in 
exercise of the appellate jurisdiction, except with the leave of 
the Judge, could not apply to appeals arising out of suits 
instituted before the date when the amendment came into force 
and could not affect the right of appeal as of right, already 
accrued and existing. The reason as given by Rankin, C.J. was 
that “rights of appeal are not matters of procedure " and that a 
party's right to enter the superiod court arose at the date of the 
suit even before the decision of the inferior Court was given. If 
the right of a party who has suffered an adverse decision to have 
the case re-heard by a Court of appeal is a substantive right, it is, 
in my view, impossible to contend that the right of a defendant 
before a Court of first instance to have his defence considered 
by the Court is a lesser right and a matter of mere procedure. 
On behalf of the plaintiff it was contended by Mr. Roy 
Choudhury that the right to be heard in defence could not be 
a substantive right, because it was not absolute seeing that the 
Legislature could attach conditions to it, as it had done in the 
case of suits on negotiable instruments. by Order 37, Rule 2(2) 
of the Civil Procedure Code and in the case of rent suits in 
respect of agricultural lands by section 148(1) of the Bengal 
Tenancy Act. In the former case the, defendant cannot appear 
Or defend without leave of the Court and in the latter case he 
cannot file a written statement without such leave. It was also 
contended by Mr. Roy Chouhury that even if the defendant 
did not file a written statement, he could still require the plaintiff 
to prove his case and the formal filing of a written statement 
was therefore mere procedure. - 
(1) (1927) L.R. 54 LA. ab 32 C.W.N. 287. ^ (a) (igsB)^ 32 C.W.N.. 1130. 
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- The first argument of Mr. Roy Choudhury is obviously based 
on a misconception because, in the first place, the fact that the 
legislature can curtail a certain right does not establish 
that the right is not' 'a substantive one and, in the 
second | place, the question js not whether the legisture 
could curtail the. right of defence at all, but whether it 
has done so in the present case with retrospective effect. Within 
its own legislative sphere, a legislature can create, curtail or 
abolish any right, whether substantive or procedural and both 
prospectively and retrospectively. Whether a particular right i is 
substantive or not cannot therefore be judged by whether the 
legislature can curtail it. In the case of the two provisions re- 
ferred to by Mr. Roy Choudhury, the legislature has abridged 


the right of defence and in any suit brought after the enactment 


of" those provisions, the defendant's right of defence will be a 
right so abridged because beforé the suit was brought, the law 
as to the right of defence had already been modified and it stood 
át that whose provisions provided. But where at the date of 
the institution of the suit the right of defence was unqualified 
and. limitations were imposed on it only during the pendency of 
the süit, the question whether the change would apply to the 
defendant in that suit so. as to affect his right already in exist- 
ence at the date of the change, is a different. question altogether 
and must be determined by the principles I have already men- 
tioned. "The first argument of .Mr. Rav Choudhury is therefore 
pointless. "Nor is the second argument of any greater merit, 
because it is impossible for a defendant, who has. a defence to 
put his whole ` ‘case before the Court in the course of requiring 
the plaintiff to prove his own. If, for example the defendant 
in a suit for ejectment wished to raise a plea that the notice 
served on him was not legally valid or sufficient. or was not the 
notice, ‘proved | or that the suit was not properly. constituted or 


that. there had been a special contract between the plaintiff and 


himself, "such pleas .could not possibly be raised, at least fully 
and satisfactorily, by merely putting the plaintiff to proof of 
his case. The reason given by Mr. Roy Choudhury i in support 
of his contention that the filing of a defence is mere procedure 
is thus ‘unsubstantial. | ; 

' The next question 1s whether. section 14(4) of the Act of 
1950 is. retrospective either by reason of an express provision to 
that effect or by necessary intendment. The question of express 
provision may be taken up first. 


` 


Vor..91.]: HIGH COURT. 
. i Relevànt to that question, there are two provisions, one in 
the: principal’ Act of 1950, as amended, and another in the 
Amendment Act to which the attention of the-learned referring 
Judges was apparently not called and the second of which was 
not referred to even in the course of the argument before us. 
Although neither of the provisions applies to the present suit, it 
is necessary to refer to them and consider their effect, because 
the first question has been framed in general terms. The pro- 
visión contained in the principal Act itself is section 18(5) which 
providés that if at the date when the Act comes into force, a 
suit for ejectment is pending, whether in a Court of first instance 
or in appeal, and the suit is such that no decree for ejectment 
would be passed in it " except on the ground that the interest 
of the tenant . . . . . . has been ipso dd determined 
under-the provisions of apa ag (3) of section 12” of the Act 
of 1948. 

“The Court shall exercise the powers of granting relief 
against ejectment given by section 14 of this Act, following the 
provisions and procedure of that section as-far as may be neces- 


sary." 
"The provision contained in the Amending Act (ALI of 
1950) is section 5 which reads as follows: : 

"5. In all boost: made under sub-section (1) of 
section 18 of the said Act, which are pending at the com- 
mencement of.this Act and in all suits referred to in sub- 
section (5) .of'the said section which are pending at such 
commencement the said Act as amended by this Act shall 
apply and shall be deemed always to have applied.” 


^. ‘Fhe “said Act" referred to in section's quoted above is the 
principal Act of 1950. : As has been seen section 18(5) of that 
Act deals with pending suits for ejectment, but not all such 
suits, the' section being limited to suits in which no decree for 
ejectment would be passed but for the reason that the interest 
of the tenant had been. fpso-facto determined under sectiom 12(3) 
of the Act of 1948, that is to say, but for the reason that the 
tenant had defaulted in the payment of rent for three consecu- 
tive months. Sectiori:5 of the Amendment Act mentions only 
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suits referred to in section 18(5) of the principal Act and is 
therefore similarly limited. Prima facie it would seem that as 
respects suits, the former section adds something to the latter, 
because unless it did, there would seem to be no reason for 
enacting it, since both the sections deal with the same kind of 
suits. The language of section.. of the Amendment Act also 
suggests a wider.intention, since the section makes “the said 
Act as amended by this Act" applicable to suits referred to 
section 18(5) which were pending at the commencement of .the 
Amendment Act. The effect of the two sections would there- 
fore seem to be that if a suit for ejectment against a tenant who 
had been a defaulter for three consecutive months was pending 
at the date of the commencement.of the principal Act, the Court 
would have to exercise in such suit the powers given by section 
14 for the purpose of giving relief to the tenant, but if such 
suit was also pending at the commencement of the Amendment 
Act, the whole of the principal Act as amended by the Amend- 
ment Act, would apply to such suit. But it was held in the case 
of United Commercial Press Ltd. v. Satyanarain Chamaria (1), 
for reasons which appear to me to be cogent that despite its com- 
prehensive language, section 5 of the Amendment Act should be 
construed as meaning no more than that the amendments made 
by the Act shall apply to suits referred to in section 18(5) of the 
principal Act which might be pending at the date of the amend- 
ment. Why, if such be its meaning, section 5, so far as it deals 
with suits, should have been. enacted ‘at all, it is impossible to 
see and the only explanation one can think of is the stock ex- 
planation for all. prolix and tautologous legislation, viz. it was 
enacted by way of abundant caution. However, it seems to me 
that if the whole object of the Amendment Act is not to be 
defeated and endless complications not allowed to arise, the 
limited meaning ascribed to section 5 by the Division Bench 
ought.to:be accepted as the. true meaning. On that meaning 
sectión 5 of the Amendment Act does not require any separate 
treatment- from section 18(5) of the: principal Act.. I would add 
that even on à literal construction;. section 5 only makes. the 


whole:of the amended Act, as it is and therefore section 14, as 


it is applicable to the kind of suits contemplated, but if. section 
14(4) .on: its own construction does. not apply to those suits, 


-section. 5 -of the: Amendment Act does not eyo make it 


apply. | : (1) (1952) 56 C.W.N. 846:. 
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. Section 18(5) of the principal Act must,’ however, be con- 
. sidered: and it must be seen whether at least to the limited class 
of.suits contemplated by it, the section makes section 14(4) 
applicable. "Whatever the conclusion may be, it would equally 


apply to such suits, if they were pending also at the date of the 
Amendment Act. ' ` PU owes | 


The terms of the section have already been quoted. They do 
not provide that section 14-or 14(4), as such, shall apply, but only 
that the Court shall exercise the powers of granting relief against 
cjectment given by section 14 and, to that end shall follow the 
provisions and procedure of the section as far as may be neces- 
sary. That language, far from providing that section 14 shall 
apply to pending suits of the kind contemplated, makes it per- 
fectly clear that the section shall not'in terms apply, but the 
Court shall have to follow: the principles of the section. Even 
$0, section 14(4) is not attracted, because the court is enjoined 
by section: 18(5) only to exercise the powers ‘of granting reliet 
against ejectment given by section 14, while sub-section (4) of 
the section does not contain any provision for granting relief 
‘but, on the other hand, provides for the imposition of a liability 

“on the tenant’ and for striking out his defence if the liability is 
not discharged ‘as directed. Indeed, the words by which the 
"reference to section 14 are qualified suggest positively that the 
“onerous parts of the section -are ‘not to be applied. In any 
event, since: Wwe'are dealing at present only with the question of 
express provision, it is enough to say that there is no express 
provision in section 18(5) that section 14(4) shall apply to any 
suit: pending at the commencement of the Act of 1950. 

T7 MM WE RUE UT me cu l 
— ^. Outside section 14(4) itself, there:is thus no eXpress pro- 
vision either'in section 18(5) of-the main Act or in section 5 of 
the Amendment Act. The next enquiry must ‘therefore be 
whether there is anything in section 14(4) which makes it appli- 
cable to pending suits by its own language. 


In order to ascertain the true meaning of section 14(4) it is 
necessary to read it along. with the preceding sub-sections. The 
‘marginal note to the section is “ Where the tenant can get the 
benefit ‘of protection against éviction ", but the: section itself 
provides for protection’ not in respect of all suits for eviction 
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but only in respect of suits of one particular type. Sub-section 
(1) with which the section begins is clearly limited to suits in 
which “ the landlord would not get a decree for possession but 
for clause (i) of the proviso to sub-section: (1) of section 12”, 
that is to say, suits in which the only ground which disentitles 
the defendant from the protection of the Act is that he has de- 
faulted in the payment of rent for two months. Suits in which 
the protection of the Act may be unavailable to. the ‘tenant on 
any of the other:grounds mentioned in clauses (a) to (h) of 
section 12(1) or on any of those grounds in addition to the 
ground. of: default, are not within the ambit of section 14(1). 
But in respect of suits in which the tenant cannot claim the 
protection of the Act solely for the reason that he has been a 
defaulter, section 14 gives him a special protection and sub- 
section (1). proceeds to lay down that, in such suits, the court 
shall determine the;amount legally payable by the tenant as rent 
and make an order for the payment of such amount, together 
with interest and the amount,.of the costs awarded, by a cer- 
tain: date.. The amount payable as rent is to be determined 
by taking into consideration any order made. under. sub- 
section (4). and the -effect of such order. Sub-section. (2) of the 


section provides what the date fixed for :payment shall . be 


' and, sub-section (3), provides that if the tenant pays the sum 


specified within the time fixed; the suit, so far as it is a suit for 


ejectment,, shall be dismissed, but if he fails.to pay, the hearing 
of-the suit shall proceed. -Sub-sections (1) 'to (3) thus give alast 
chance to, a defaulter tenant to avert ejectment by paying up all 
rents due, but there is an exception contained.in a proviso to 
sub-section (3) which lays:down that the last chance shall not be 
available to a tenant if he has committed default of the nature 
mentioned, in section 12(1) (ij'om more than three occasions 


"within: eighteen: months. Then comes: sub-section '(4) which 


requires to be.set out: in extenso. So far. as material, it reads 
thus: an Ge. ane OE a m 
“(4) HE A tenant contests the suit, as recarda the 

' claim for ejectment;; the; plaintiff-landlord may-.make an 
application at any stage of the suit for order on the tenant 

, defendant to deposit’ month by month rent at a rate at 
. which it was:last paid and also. the arrears of rent, if-any, 
and- the Court after giving an opportunity to the’ parties 


WOL. :gi.) ~- ^. .' HIGH COURT. Lys 
. to be heard may.make an'order for: ‘deposit of rent at such 
-  rate.month by month and- the arrears’ of rent, if any, and 
: “èn failure of the tenant-to deposit the arrears of rent within 
-' fiftéen:days of. the date of the order or the rent at such rate 
for any month by: the fifteenth. day of the next following 
‘month, the Court shall’ order the defence against ejectment 
to be: struck out and: the term tenant to be placed in the 
. Samecposition as if he had not defended the claim to eject- 

ment.” - | 


ja (0347 ' Y ge oY b t 
LI 


^^ "The.sub-section begins with the phrase “if the tenant con- 
`. tésts:the'suit."^ The use of the definite article "the" before the 
word “ suit” indicates to my mind, that the sub-section is deal- 
ing: with the same suit as has been dealt with in the previous 
sub-sections and ‘is making a Further provision as respects that 
suit In the case of Jyotindra Nath Mitra v. Sourindra ‘Nath 
Dutt (1), Sen & Chunder, JJ. decliried to hold that such was the 
effect ‘of the use of the article the"' Their Lordships thought 
that the drticle-had been used because of ‘the following’ words “ as 
regàrds'claim: for‘ejectment,” meaning pérhaps thata particular 
part of ‘the suit had been marked off, but T arn entirely unable 
to see! how ‘those words could ` make the tase of tte‘article before 
the word: "suit" necessary or appropriate inthe absence of some 
eailier provision" ‘indicating what‘ the typeof suit contemplated 
. was. -If there‘ had: been: an “éarlier provisión," stating that’ the 
type oF suit contemplatéd was z^ suit? in’ which! various reliefs, 
including’ ejectment, were prayed for, ‘if would’ bé appropriate 
to usé'tlie article" ‘the ” i Héfore ‘thé word "suit" in order to 
point: ‘to that type of suit and’ then to'specify' the scope of the 
contests‘ by' the words “as regards élaimi For: ‘ejectment,” next! fol- 
lowing. But ‘if sub-section ‘ (4)'does^ not refer back'tó sub-section 
(1) d$ their Lordships ‘Held ‘the ‘nature’ the suit contemplated ‘by 
it iust be found with the subsection’‘itself and, ‘in that view, 
‘the wse“6f' the "article?" the 'n-hefore the word” suit "becomes 
perfectly meaningless. - “There is’ nothing in’ sub-section (4) itself 
to ‘indicate ‘what type of ' suit it is ‘dealing with. In my: opinion, 
‘thé üse Of the article! “the” ‘is ‘a'clear’indication that the type of 
suit! contemplated by' sub-séction (4):is the'same' as contemplated 
by sub-section’ (1); for'oii/no ‘other' basis can-a meaning ‘be ‘given 
to thé Words“ the! suit!” ‘Another < reason Biven by. the learned 
(1) (1950) 55 C. W.N. 1323.. kk 
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Judges in Jyotindra, Nath Mitra's. Case (1), for. not holding that 
sub-section (4) is limited to. the same kind of suit as contem- 
plated by sub-section (1) is that the former sub-section clearly 
contemplates suits in which there are claims other than the 
claim for ejectment. With great respect, I cannot see that the 
circumstance relied on distinguishes the suits contemplated by 
sub-section (4) because sub-section (1) also does not exclude suits 
in which there may be other claims. There cannot be any 
doubt that sub-section (3) at least deals with the same .suit as 
dealt with in sub-section (1) and since sub-section (3) says that 
the suit shall. be dismissed “so far as it is a suit for recovery of 
possession of the. premises,” it clearly contemplates..a suit in 
which other reliefs also may have been claimed.. The last ground 
relied on by the learned Judges in .Jyotindra.Nath Mitra’s: Case 
(1), In support of their -view is that sub-section (4) speaks of an 
order for deposit of “arrears of rent, if any,” and they observe 


that in.the suit contemplated by sub-section (r)- wherein the 


defendant, isa defaulter there must necessarily. be arrears;and 
therefore the use, of the words “ i£any " in;sub-section, (4). indi- 
cates that the sub-section is. not limited to the-type of-suit- con- 
templated by sub-section (1)." With great respect, I am again 
unable.to agree with the: ‘learned ; Judges. Sub-section, (1) it is 
true, contemplates;a defendant who is unable to .plead.the Act 
and resist ejectment.for the reason contained in clause (i) of the 
proviso to section 12(1) that is, for the reason that he has com- 
mitted default in respect of the payment of rent.for two months, 
but clause: (i)‘of the. proviso does not. require, that the tenant 
should continue to be a defaulter up to the'date of the suit. If 
for two months the tenant has failed to pay or deposit the-rent 


-within the time mentioned ‘in clause (i) he has committed de- 


fault and if he has, the bar.contained in.the clause arises and 
remains, irrespective of whether. he Subsequently ‘pays, up the 
arrears or not. ` It is thus not.correct,.to say that in every suit to . 


which the clause: (1) of. the proviso to section- 12(1). applies and 


therefore in every: suit contemplated by section ,14(1) .rent, must 

necessarily be arrear at the date of the suit. Again even assuming 

that. there must be arrears at, the date of the; suit, such arrears 

may subsequently be-paid up-or deposited; before-an order under 

sectioni14(4) is-made. An, order under the sub-section can be 

applied for and made “ at any, stage-of the suit.”  Itiis thus clear 
(1) (1950) 55 C.W.N. 133. GEO CX TS 


4 
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e 
that the presence of the words “if any," in section 11(4) does 
not involve that the sub-section must cover suits other than suits 
contemplated bv sub-section (1). 


It was contended in the present case that even assuming 
that sub-section (4) of section 14 referred back to sub-section 7 
it did so only to a limited extent and the reference was to “ 
suit for recovery of possession of any premises “ but not also to 
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lord would not get a decree for possession but for clause (1) of 
the proviso to sub-section (1) of section 12.” It was pointed out 
that the maxginal note to the section was perfectly general and 
spoke broadly of “ protection against eviction.” I am entirely 
unable to accept the construction suggested. Grammatically 
and as a matter of language, it does not seem to me to be ad- 
missible, because sub-section (1) is not speaking of suits for 
ejectment in general at all, but speaking of what order must be 
passed for the benefit of the tenant in one particular type of suit. 
The words “ suit for recovery of possession of anv premises” are 
only a part of the description of the suit in respect of which a 
special relief is providéd for the tenant and the remaining part 
'cannot' possibly bé ignored in ascertaining what particular type 
of suit is contemplated. ' If sub-section (4) refers back to sub- 
section (1) for the specification of the type of suit with which it 
is dealing, it can, in my view, refer only to the type with which 
sub-secton (1) itself is concerned. "The same conclusion is sug- 
gested by the obvious interconnection between the several sub- 
section&. The provisions made in sub-sections (1) to (3) are 
clearly continuous and made in respect of the same suit and sub- 
section '(4) also is nót independent but only makes provision for 
a special order to be made at an intermediate stage of such a 
suit. if asked for by the plaintiff. "The last'sub-section is con- 
nected with the first, not only by the words “ the suit" but also 
bv express mention in subsection (1) which says that the rent 
payable by, the tenant must be determined, “taking into con- 
sideration’ any order made under sub-section (4)" In my 
. Opinion, sub-section (4) cannot be held to refer back only to a 
part of sub-section (1). I cannot see that the marginal note to 
the section assists the contention of the plaintiff, for even assum- 
ing that reference to the marginal note is legitimate, it leads no 
where. - Its general language cannot prevail over the clear words 
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of sub-sections (1) to (3) and as for sub-section (4), it does not 
apply at all, because that sub-section does not provide for any 
protection against eviction but, on the other hand imposes a 
liability om the tenant to pay up current and arrears of rent 
before judgment. 


Iu my opinion, by its own language sub-section (4) applies 
only to the type of suit contemplated by sub-section (1) and 
being .so limited -it cannot apply to suits pending at the com- 
mencement of the Act of 1950. ‘Fhe suit contemplated by sub- 
section (1) is a suit in which the tenant cannot claim protection 
from eviction under section 12(1) of the Act of 1950 because of 
the reason mentioned in clause (i) of the proviso, but since the 
protection and the exception are both creature of the Act of 
1950, the suit must be one brought after the commencement of 
the Act. To a suit brought when the Act of 1948 was in force. 
the disability mentioned in clause (i) of the proviso, to section 
12(1) of the Act of 1950 could not be relevant and there could be 
no question of a decree for ejectment being permissible because 
of the existence of that disability... I am accordingly of opinion 
that not only.are- there no express words in section 14, making 
sub-section (4) applicable to pending suits, but also: that there is 
express provision to the contrary in sub-section (1). 


Mr. Roy Choudhury attempted some comparison between 
the, Acts of .1948 and 1950 and so far as I could understand him, 
wanted to argue that section 14 of the new Act was only a variant 
of the:section 12(z) of the old. Whether he was relying on that 
comparison in aid of his argument that the change made by the 
later Act was one of mere procedure or was suggesting that the 
practical identity of the provisions indicated that the new .pro- 
vision: was intended to apply to suits brought at the time of the 
old Act, was not clear to me. In any event, while sub-sections 
(1), (2) and (s) of the new section 14 can be said to correspond 
roughly.to the old section 12(3), sub-section (4) is entirely new 
and affects imp a substantive right of the. defendant.. 

Passing now . to ihe "d of. a necessary intendment, 
it was not.argued that any intendment was to. be found in section 
14. (4) itself that it should apply. to pending suits. Mr. Roy 
Choudhury addressed to us an argument of.a wide scope and 
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congended that the whole of the Act. of 1950 was intended. to — ' Civi. 
apply to all pending suits, , The argument. was that the Act of s 


1948 was a temporary statute and on its expiry on the gist jd 
March 1950, all procééding- commenced under it and pending 7. s. R. Sarma 
would Automatically lapse, unless the legislature ‘intervened to v. 


save them. "The legislature passed the Act of 1950.and. brought Nagendra Bala 
it into force on: the very day, on which the Act oft1948 was due to Pe?! Chowdhu- 
expire and it was contended that -it ought therefore to be. pre- Edd 
sumed that, the legislature intended the Act. of .1950' to apply Chakravartti, C.J. 
to pending suits. It could not have intended that suits brought 

under. the Act, of 1 948 should all lapse.. 
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" , Í do not think it necessary to consider in this case whether 
or not the whole Act of 1950 was intended to apply to suits 
pending at its commencement. But I may point out that Mr. 
Roy Choudhury, was not right in, contending.that on the expiry 
of the temporary Act of 1948, all proceedings commenced during 
its,time would automatically lapse; .As, a: matter of fact the.Act 
0f.1948;did not expire but was repealed. That, however, makes 
little difference; because even assuming, that, repeal of a tem- 
porary. Act has no different effect, from the repeal,of a perman- 
ent statute, the effect, under section 8(e) of the Bengal Genera] 
Clauses Act was only that the legal, proceedings instituted, under 


x 


the repealed, Act could, be continued “as if the, repealing Act 
-had. not. been - passed.” , But this provision could,.not obviously 
carry the. proceedings, beyond the original life of the, repealed 
_ Act and since in ,the present case the Act was repealed- on the 
same day that It was due to expire, the proceedings might at the 
most remain alive for a few more hours. But the real answer 
to Mr. Roy -Choudhury’s contention is that,so far as suits for 
` ejectment referred to in the Rent Act of: 1948-are concerned, 
they were not brought under the Transfer, of Property. Act and 
therefore repeal or expiry of the Rent, Act: would not affect the 
life of the. suits.: Proceedings for, standardisation of- the: rent 
were undoubtedly. instituted: under. the Rent, Act, but to them 
£e. Áct of 1950 is expressly. made-applicable.by.section 17(3) and 
by. necessary. implication. they -are. saved:.. A. further difficulty, 
however, remains., It may. be argued: that even if: the suits 
. brqught; during the time of the.Rent Act of. 1948 did, not die 
with the Act, the special ‘defences;and privileges conferred. by, it 
on; the tenant would mo, longer be available : after. its repeal, 
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except up to the date of the original life of the Act, even if 
clause (c) of section 8 of the Bengal General Claüses Act applied; 
and if the Act of 1950 also does not apply to those suits, the 
tenant is reduced once again to the stark position under the 
Transfer of Property Act without any special protection under 
any Rent Act at, all. There may or may not be a solution of 
that apparent difficulty, but it is not necessary to consider the 
large question of the whole Act in the present Reference which 
is limited to section 1404). That section deals with a specific 
matter and therefore can and ought to be considered by itself. 
In my opinion, whether or.not the other provisions of the Act 
of 1950 apply to suits pending at its commencement, there is 
sufficient indication that section. 14(4) does not, by any necessary 
intendment. 

As'I have already stated, it was not gena that any in- 
tendment was discernible in sub-section itself. Nor, as I have 
shown, can any intendment be found in any general considera- 
tions. It is to be borne in mind that section 14(4) does not 
reproduce any corresponding provision of the Act of 1948, but 
is a new provision which is not beneficial to the tenant. Indeed, 
even the remaining sub:sections of the section which, except the 
proviso ‘to’ süb-section' (3) are beneficial, do ‘not appear to be 
interidéd to apply of their own force to "pending suits, for if such 
were: ‘the intention; I cin sée no’ reason for. making’ a specific 
provision’ in séction 18(5) that in those of the pending suits in 
which no: 'decrée' for ejectment would be passed except on the 
ground’ ‘of 'an ipso facto determination of tlie tenancy under 
section 12(3) of ‘the Act of 1648; the Court shall evercise the 
powers “of - granting relief against ejectment. given by section 14 
of the Act.’ That: the new Act found it necessary to make a 


specific. próvision for miakin “the ' powers given by section '14 ' 


exercisable’ in a particular type “of pending : suits, makes it abun- 
dantly ‘clear that the’ section is not ‘intended to apply to any 
pending suit of its own force. It has already been pointed out 
that even- séction 18(5) "does not ‘maké section 14 applicable 
in terms to the limited class of suits with which it deals. ‘It was 


contended by Mr. Roy Choudhury | that the special provision in. 


section 18(5) ' was necessary in order to provide for cases in, which 
the intrest’ of the tenant had ipso Facto been determined with 
the’ result’ that the suit against him would not be a suit against 
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a tenant but a suit against a trespasser, to which, the provisions Civir. 
ofa Rent Act would apply. There is no. point in that conten- m 
tion, because the special provision in section 18(5) existed even UR 
before the section was amended by.way of introducing the case T S. R Sarma 
-of tenants whose interest had ,ipso facto been determined and, v. 


secondly, because the definition ‘of, “ tenant,";was.enlarged so as Nagendra Bala 
"MES NUNC RN AN I NOE. : : .. Debi Chowdhu- 
to include such tenants at the same time. that section: 18(5) was 
amended. , There is thus no reason for, saying that section .18(5) 
deals with suits for ejectment against persons who are not ten- Ghakravarttt, C.J. 
ants properly so called and that therefore the special provision 
authorising the application, of, section , 14 to, such. suits does not 
suggest that the section is, not ,intended to, apply of. its own 
force tó, pending suits for .ejectment Against tenants. : In my 
opinion, since the Legislature considered .it:necessaty -to make a 
special provision for applying the principles of. section 14 to.a 
certain class of pending suits and since even to that special class, 
only so much of section 14 as enables the Court to give relief 
against ejectment, applies, the clear intendment is that section 
14 (4) is, not to apply to suits for ejectment pending at thel com- 
mencement.of the Act of 1950: 1^ o .L 5 u l 





a ur 
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* ..I,may add that, under section 14(5), the* powers given by 
section '14(4) may be exercised even. by Gourts of Appeal, with 
suitable.adaptations. If section 14(4) is retrospective, it is appli- 
cable, by virtue of section 14(5), not only to appeals arising out 
of suits brought.at the time of the Act.of 1948: when such ‘suits 
were pending at the commencement of the Act of 1950, büt also 
to appeals pending atsuch date. It is impossible to hold'in the 
absence of a clear provision tliat a new law, affecting substantive 
rights, will- apply- even to.pénding appeals and thé fact-that no 
such clear provision -has been. made is another -indication that 
section 14(4) is not intended to be retrospective. 
. . Since there is, neither any. express provision;:nor any’ neces: 
sary intendment that section. 14(4) of the Act of 19%0 shall-apply 
to suits for ejectment periding:at the commencement of the Act, 
the answers to-the questions .referréd to a Full-Bench'should: in 
my opinion, be as follows: ZI 
(a) "NO. . oo "vei wr i5 ge x te A 
wb) N63. 5.591: dp aera A Sinai oO au tue 
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I can: see.no injustice or hardship or anomaly in that result. 
Ihe.broad.principle is that ifta tenant sued for ejectment was in 
arrears in respect of rent at the date: of the suit, he must pay 
such and subsequent arrears if he would avoid ejectment. A 
provision to that effect was contained in sectión 12(2) of the Act 
of 1948.and section 14(1) of the Act of 1950 is virtually a repro- 
ducuon of that provision, although the period of default is 
reduced. In addition to that provision: the Act of 1950 intro- 
duced,a more.rigorous one in-section 14(4), providing for the 
payment.of:the.arrears and regular payment of the current rent, 
if) the. defendant would'have his defence considered. If that 
provision applies only to suits brought after the Act of 1950 and 
not also to suits pending at the date of that Act, the landlord 
cannot’ possibly complain- of injustice that a new right, enabling 
him to realise rent by a coercive process in the course of’ an 
ejectment suit, was not extended to old suits as well. 


1 
4 || 


Turning now to the facts of the present case, the suit was 
pending both on the 31st March, 1950 when the principal 'Áct 


of 1950 came into force and on the soth November, 1950 when' 


the operation of the Amendment Act commenced. But such 


pendency-makes no difference, since neither section 18(5) of the - 


Act-of 1950, nor section 5 of the: Amendment Act applies to the 


. suit and since;neither of: them attracts section 14(4) even to suits 


to which.they' apply. "The present suit is not one brought after 
the. Act o£-1950:and consequently section :14(4) of the Act does 
not apply ito it,'even apart from the reason that'there:weré -no 
arrears, of, rent at the date of the suit. It follows that the learned 
Subordinate Judge was wrong in.directing the ‘defence of 'the 
Defendant to be:struck out under section -14(4). 


The Rule ened in this case is an open Rule, but sina the 
remaining, grounds taken in the.petition relate to the merits of 
the case which -have not yet been considered by the court below, 
it is not ‘possible, to: deal with any other point at the present 
stage.. The case.must go. back to the learned Judge for trial on 
the merits. 


In the result, the questions referred are answered in the 
negative. The Rule is made absolute, the order of-the learned 
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Judge. dated the 16th March, 1951, is set aside and case is sent 
back to him with the direction to restore, the defence to file and 
hear and determine the suit in accordance with law after taking 
the defence into consideration. This. order will not affect in 
any way the. consent order passed on the. 23rd August, 1950, 
under which. the, Defendant bound itsel£ to pay the rent month 
by month. .within the statutory period. 
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As the question involved i in the Rule i is one of | some difficulty Ghikravartii; CJ. 


and the only Division -Bench ruling Was in favour of the opposite 
party, . there will.be no order for costs either for the heating 
before us or for the hearing. before the' ' referring Bench. 





G. N. Das, J.:—I agree. 
K; 0. -Das Gupta; J.:—I agree. gw sss; 


| SN, Banerjeo, . Jas] am clearly of: the -opinion that the 
case of Jyotindra v: Sourindra: (1), has beén: rightly: decided and 
since! thats" not the e decision, 16715 E duty to state my 


gm a tenancy ha ‘been détéfininéd ‘according to the pio- 
visions of the law the landlord i is entitled, to” get Possession "and if 
the tenant refuses to make over’ "posséssiori, ‘the landlord ` is 
entitled to take proceedings in court to get possession. ' The 
landlord is the owner of the premises and as such is entitled to 
remain in, possession of the premises subject to any subordinate 
right. that he might | have. created. The tenancy created. by the 
landlord gives -the tenant ‘the | right, to enjoy thé ^property fora 
certain |, time and” on" ceridin “conditions. “The tenancy 
is a, contract between the lessor, and , the lessee’ for the possession 
and 'profits of. land, etc, on the one side and récompenise by rent 
or, other, consideration on the other.” 4 “When the time is over or 
the. contract ris. determined according to' law, the "la ndlord ‘be: 
comes entitled to get "back possession of the. land’ or. the | premises 
and if the tenant refuses to quit, the ‘landlord can by help : of 
the court eject, him. That Was. die general” law. of the land 
previous to. the passing. of the Rent, Acts. e 


| “But the Legislature i in ‘its  wisddin from’ time to time passéd 
the Rent Acts for. the. control: of rents of ‘premised in li in“ Calcutta 


(1) (1950) 55 GWN: 123. 
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and in certain other areas in West Bengal. ‘This the Legislature 
had to do for various reasons. The problem of accommodation 
became very acute in those areas and the rent as a result went 
up to a limit beyond the reach of ordinary citizen. As a result 
various rent Acts and Ordinances were passed by the State 
Government, e.g., Bengal House Rent Control Order, 1942, 
Calcutta House Rent Control’ Order, 1943, Rent Ordinance of 
1946, West "Bengal Control Ordinance, 1946,/ West Bengal 
Premises Rent Control Act, 1948, and, finally the Rent Act of 
1950. The “object of the Rent Acts and Ordinances has been 
subject to certain conditions being fulfilled’ by the tenant to 
allow him to remain in possession of the premises, so long a as he 
pays rent in terms of the contract or the Act. 


The Legislature said to the landlord-as it were." You let 
the premises to tenants. You:do not require them: for your; own 
occupation you wanted rent.’ Very good. Take the rent and let 
the tenants stay: on: You:cannot evict them at your pleasure. 
You are concerned only with the rent. I shall see that the rent 
is duly paid., If the rent falls into arrears, you, in certain cases, 
will get interest. But so long as rent is duly paid you will not 
be entitled to eject the tenant except under certain contin- 
gencies.” E 


And to the tenant the Legislature said: " Whatever the 
law ot the land might be no decree for possession against you 
would be passed so long.as you pay rent regularly and perform 
the conditions of. the tenancy (1948 Act). If you allow the 
rent to fall into arrears I shall allow you time to pay it within 
a specified date but you have to pay interest. But mind you, 
if at any time it is proved that, you do not want the premises for 
your, own occupation, for example, if you sub-let a certain 
portion of the premises and make profit out of the sublet, you 
will, not be given the protection of the Act. , Likewise if you 
cause nuisance or annoyance to the occupiers of the adjoining 
premises, or if the landlord requires the premises bona fide for 
the purpose of-building or rebuilding or for his own occupation, 
you must quit if your tenancy bas been duly determined. ron 
will not get protection under the Rent Acts.” : 


AN 
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* in my. view, sabak to the predominating: intention of the 
Legislature to allow the tenants to remain in occupation of the 
premises let to them, the Rent Acts have aimed at adjusting the 
mutual rights, and obligations, of the landlord and the tenant. 
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“In the 1948 Act certain defects were found which acted to 
the prejudice of the tenant. One of: them and indeed the most 
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important of them was ‘the ipso-facto’ détermination of thé ten- HÀ N. Banerjee, J. 


ancy for the tenants’ failure to pay rent for three consecutive 
months. : This section. and sóme other sections, created a lot of 
difficulty. | So. the 1950 , Act was passed which has replaced the 
Act of 1948. . The 1950 Act was passed, as the preamble shows, 
to make better. provision f Tor” the control of rents of | premises in 
Calcutta. ‘and in certain. other areas in, West Bengal. oe 
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The, 1948 Act’ rémained in ‘Force’ til] ‘gist “March, 1950, and 


iminiediatély on “its ceasing r tO continue’ in ‘operation; the’ 1950 Act 


came i into “Force as if the latter Act was ‘intended to bé a continu- 


‘ation rof hé other Act with certain” more Facilities given- -to"the 
tenant. "The object of thé 1950. Act was ‘to farther áméliorate the 
conditiori ‘of the: tenants. ' Under the 1956: Act thére'could be ño 
longer the ipso facto détermination of the tenancy. "By this-Act 


"the tenant has "been given ‘the’ “utmosé latitude: to stay on, 'con- 


sistent with. thé Ti rights c of the landlord, by paying’ ‘rent, and: if the 
Tent falls ito “arrears, ‘provision ‘had’ ‘been made: for payment of 
‘thé "arrears áüd. the ‘tenant continuing: in - possession. = So preat 
was ihe “desire “of the Legislature ' to^ “Protect: the ' téfíant fróm 
eviction, that it has given power to Court ‘to’ rescind” or vary- dê- 
crees t or orders ‘previously made and to give” 'rélief' fo -tenarits'in 
pending suits in certain, Cases: ! (section? 18): 7 "Subsection 1 of the 
section’ proyides ¢ that’ where any "decree for‘recovery of. posséssión 
of, any premises ‘has been’ made “i on the ground of default in pay- 
ment, of | arrears of. rent ‘tinder’ the provisions of: the West Bengal 
Premises Rént ‘Control ‘(Te emporary Provisions) Act, 1948, ‘but 
the. possession of such premises: ‘has not been recovered from the 
tenant, the tenant’ may apply to die "trial Court" "for vacating 


- the decree ‘for’ Ejectment against ‘him! TE the ‘tenant pays< the 


sum fixed by the Court’ within the. time specified undêr sub- 
section 2 it 18 incumbent on the Cott to’ vacate’ thè- decree for 
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ejectment with all consequential orders, and the tenancy con- 
tinues as if it never terminated. : 

“From the provisions | of sub-sections ‘2 and 3, one can see 
the anxiety of the Legislature to allow the tenant to stay on, 
and at the same time to secure to the landlord due payment 
of rent, for sub-section 4, provides that if the tenant fails to 
make the. payment within the time mentioned by the Court, his 
appligation for ONE the decree shall be dismissed. 

f 

‘ Sub-section 5 expressly provides that the relief under section 
14 shall. be given.in suits which were pending when thé 1950 
Act came into force, though instituted before. It provides that 
if at: the date when the 1950 Act. came into force a suit for 
ejectment ‘of a tenant was pending, whether i in trial court or in a 
Court of first or second Appeal in which no decree for ejectment 
would be passed except on the ground of default in payment of 





‘arrears,,of rent under the, provisions of the Act of 1948, the 


Court shall exercise the powers of granting relief against eject- t 
ment given by section 14 of the Act of 1956; following the pro | 
visions and .procedure of that section, as far as may be necessary, 
and for the said purpose shall make such, order for amendment 

of pleadings, production of evidence, remand,, payment of costs 

as: may be necessary or just. By a decision of this Court, S. B. 
Trading Co, Ltd. v. „Satyendra Ch. Sen, (1), a Bench of this Court Sá 
-held that section. 18(5) of the Act of 1950 had no application t to . 
'suits for ejectment based on the ground that. the tenancy had; i 
been ipso facto determined by failure to pay three consecutive- 
months’ rent.as provided by.section 12(3) of the Rent Control: 
Act of 1948: - As result of this decision, a, very large number of | 
tenants, against whom suits were pending. when the 1950 Act” 
came, into ‘force were, deprived. of the relief contemplated in 
section 18(5) of the Rent Control, Act of 1950. To remedy. this 
the. Legislature passed an- _Amending Act the West Bengal 
Premises Rent Control: (T emuorary Provisions) Amendment Act 

of 1950, which came into force on November, 30, 1950. By this 7 
Amending. Act. the, term “tenant” was amended and was £ 
redefined so: as. to: include inter alia any person , whose x 
interest. in the premises has been ipso. facto determined. under E 
sub-section of-section 12 of the. West, Bengal Premises. Rent 


(2), (1950): 54 GWN» 756. "NEN 
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Corftro] (Temporary Provisions) t Act?! 1948: By section 5 of 
the. Amending Act it wás^ provided: “In “all . applications 
made under sub-section 1:‘of ‘section ‘18 of the 'said Act (mean- 
ing the 1950 Act) which-are pending at:the' commencement 
of this Act and in all suits referred to in sub-section 5 of the said 
section which are pending at such commencement; ‘the said Act 
as amended: by this Act shall apply and shall be déetned always 
to ‘have applied." : The scope: and meaning ‘of section 5 of the 
Amending Act’ was corisiderêd by this Court in the’ United 
Commercial :Press Ltd: v. Satyanarain'(1). ' It was held that on a 
true, construction: of section-5 of the Ameiiding Act all that was 
. intended was that the’amended définition’ of “ tenant " and the 
_ substitution of the words: in-sectién 18(5y were to apply to all 
suits pending at the time when the original 1950 Act came into 
force, and that the whole of the Rent Act of'1950 was not made 
applicable. I have no reason to differ from the constriiction 
given in that judgment to Which I was a pary to section 5 of the 
e E Act: S wes 

Harries, ey aito! delivered the üdiment 6 óf thé Court ob: 
served: “The Court leans against giving an Act retrospective 
effect and will only give it such effect if it is compelled to do so by 
express words'in thë statute or where: retrospective effect is clear- 
ly'to be implied from the words of the statute. So far from 
the provisions of this statute suggesting that they should’ have 
retrospective-efféct;'the provisions. I think’ ‘clearly suggest the 
contrary. Why should it' have been’ necessary to enact section 
18(5) if the whole Act was to ‘Have retrospective effect? The 
Act would have’ appliéd to these süits and’ applied with full 
force; section "14 of the Act which provides for relief would have 
been applicable. Yet we'find that-section 18(5) was enacted which 
expressly provides that a limited relief will be given to tenants 
in suits'pending when the Act come ‘into force. It is provided 
that in such cases thé Court shall exercise the powers of granting 
relief against ejectment given by section i4' of the Act following 
the provisions and procedure: of that section’ as fat as may be 
necessary for the said pürpose. ‘The Court ‘is’ enjoined to give 
. effect to section’ 1Vas-far as possible’ in such suits. ` But if the 
Act ‘had been retrospective the Court would have been bound to 
give full effect to section 14 in 2 guch n it appears to me ’ 

(ay (1952) | 56 C.W.N. 840, - - 
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that the existence of section 18(5) in the Act of 1950, makes it 
clear that the Act was never intended to be retrospective and 
was only to have such retrospective effect as was expressly given 
to it in the statute itself." Loup 


This observation of, the learned Chief Justice affords a 
valuable guide to the determination of the question under con- 
sideration. His Lordship said that the Court must exercise the 
power of granting relief against ejectment given by section 14 
of the Act and follow the provisions and procedure of that 
section in so far as it may be necessary for the said purpose. 
The Court is not bound to give full effect to section 14 in all 
such suits. But the Act has made it incumbent on the Court to 
grant the relief and to do that, to follow the provisions and 
procedure of section 14 so far as may be necessary for granting 
the relief, 


Now what are the provisions of section 14 which are. to: be 
followed by the Court to give relief under section 14? That 
section defines the conditions under which a tenant can get the 
benefit of protection against eviction. 


. Sub-section 1 provides that “if in a suit for recovery of 
possession of any premises from the tenant the landlord would 
not get a decree for possession but for clause (i) of the proviso 
to sub-section (1) of section 12 the Court shall determine the 
amount of rent legally payable by the tenant and which is in 
arrears taking into consideration any order made under sub. 
section (4) and effect thereof upto date of the Order mentioned 
hereafter PEE " Subsection 2 provides for fixing 
the date of payment. Sub-section 3 provides that if within the 
time fixed in the order under the, provisions of sub-section (1) 
the tenant deposits in the Court the sum specified-in order, the 
suit, so far as it is a suit for recovery of possession of the premises, 
shall be dismissed by the Court. In default of such payment 
the Court shall proceed with the hearing of the suit. In other 
words in a suit for recovery of possession, if the tenant pays the 
amount mentioned in the order made under sub-section (1) with- 
in the specified date, the suits so far as it is for ejectment, shall 
„be dismissed by the Court. The other claims in the suit would 
be tried according to law, But the tenant is pot given the 


Vor, g1.] HIGH COURT. 


benefit of the section against eviction if he makes default in pay- 
ment of the rent referred toin -clause (i) of the proviso to sub- 
section 1 of section 13 on three occasions within a period of 
eighteen months. For. easy reference I set out here clause (1) 
of the proviso to sub-section 1 of section 13. It is this “ Subject 
to the provisions of, section 14 where the amount of two months’ 
rent legally payable by the tenant and due from him is in arrears 
by not having been paid within the time fixed by contract or in 
the absence of such contract by the fifteenth day of the month 
next following that for which the rent is payable or by not 
having been validly deposited in accordance with section 19." 
This is one of the sub-sections which disentitle the tenants from 
protection against eviction. | 

It is quite clear from what I have said that the tenant is 
not given any protection if he does not pay rent as provided in 
the section. ‘The relief to be granted to a tenant is contained 
in sub-section 14.. The conditions of the relief are stated in 
sub-sections 2 and 3. In determining the amount the “ tenant " 
has to pay under sub-section 1 as a condition of the relief, the 
Court has to take into consideration any order made under 
sub-section 4. The material words are: "the Court shall deter- 
mine the amount of rent legally payable by the tenant and 
which is in arrears taking into consideration any order made 
under sub-section 4 and effect thereof up to the date of the order 
mentioned hereafter." 


Sub-section 4(14) provides that if the tenant contests “the” 
suit as regards claim for ejectment, (I think there should have 
been a "the" before "claim" in the section), the plaintiff— 
landlord may make an application at any stage of the suit for 
an order on the tenant defendant to deposit month by month 
rent at a rate at which it was last paid and also the arrears of 
rent, if any, and the Court after giving an opportunity to the 
parties to be heard may make an order for deposit of rent at 
such rate per month and the arrears of rent if any, and on failure 
of the tenant to deposit the arrears of rent within fifteen days of 
the order or the rent at such rate for any month by the fifteenth 
day of the next following month, the Court shall order the 
defence against ejectment to be struck out and the tenant to be 
placed in the same position as if he had not defended the claim 
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to ejectment. The landlord may. also apply for permission to 
‘withdraw the deposited rent. without prejudice to- his right to 
claim decree for. ejectment and the Court may permit him to 


| do so. The said power given under sub-section 4 may be exer- 


cised by the Courts of appeal with necessary adaptation. Sub: 
section 4. is mentioned in sub-section (1) which provides ‘for 
granting the relief. REC B on po 4 

So there cannot be any doubt that under. the first part of 
subsection 4 the landlord can make an application for an order- 
on the tenant-defendant to deposit.rent month by month at the 
rate at which it was last paid and that such application can be 
made in a suit instituted previous to the Act of 1950, bnt pend- 
ing on the date the Act came into force. . It is also. provided in 
sub-section .4 that when the rent is deposited the landlord may 
apply to the Court for permission to withdraw the deposited: 
rent without prejudice to his right to claim a decree for eject- 
ment and the Court may permit him to do so. Thus it is clear 
that both the first part and the last; part of sub-section 4 apply to 
pending suits. i i 

| 

The question is whether the Court can order, as it has done 
in the case before us, the defence to be struck out in the event - 
the deposit is not made in terms of an order made under the: 
first part of sub-section 4. 


There is no doubt that the right to defend a suit is a 
substantive right. Nobody can deny that. It is a principle of 
natural justice that no decision should, be given against a person 
without hearing him, or giving him an opportunity, to, be- heard. 
The defendant's right to be served with a. notice of a pro 
ceeding against him or his right to defend the proceeding cannot. 
be disputed and, in, this case when, the suit was. instituted the, 
defendant had that right. And to deprive,a litigant in a pend-.. 
ing action of his right to defend it.is, a very, different thing, from 
regulating procedure. ~ © ed = 

. The question: is whether that right has been taken away. by, 
sub-section 14(4). 


- Vor. 91 . HIGH COURT. ° 7) 
`~ The authorities are clear that statutes should be interpreted, ^ Civ. 
if possible sO,as to respect vested rights [Hough v. Windus (1)], en 
and in, the absence of anything in the Act to show that it is to ae 
have a retrospective operation it cannot be so construed as to T.S. R. Sarma 
have the effect of altering the law applicable to-a claim in litiga- T 
' tion at the time when the act is passed: Leeds and County Bank Ap p iD 


. Debi Chowdhu- 
.v. Walker (2). rani. 








. At the same time the Court should not hesitate to give an $ N. Banerjee, J. 
Act retrospective operation if there are express words to that 
effect or there is the necessary implication. “Baron Parke,” said 
Lord Hatherley, in. Pardo v. Bingham (3), “did not consider it 
an invariable rule that a statute could not be retrospective un- 
less so expressed in the very terms of the section which had to 
be construed, and said that .the question in each case was 
whether the Legislature had sufficiently expressed. that intention. 
In fact, we must look to the general scope and purview of the 
statute, and at the remedy sought to be applied and consider 
what was the former state of the law, and what it was that the. 
id contemplated." 


That being the rule of construction the question is whether 
the 1950 Act has made sub-section 4 of section 14 applicable in 
its entirety to pending suits. Under section i18(5) the Court 
must grant relief: “the Court shall exercise the powers of grant- 
ing relief,” given by section 14 and the Court will follow the 
provisions and procedure of that section as far as may be neces- 
sary. Before relief is granted under, section 14(1), the Court 
shall determine the amount of rent legally payable by the tenant 
and which is in arrears: the Court is required to take into con- 
sideration any, order made under sub-section 4 of section 14. It 
is quite clear therefore, that the first part of sub-section 4 applies 
to all pending suits in which relief against ejectment is given to 
tenants. There cannot be any doubt either that the last part 
of.sub-section 4 giving the landlord permission to withdraw the 
deposited rent is also applicable by necessary implication. The. 
question is whether that part of sub-section 4 which. authorises 
the, Court to, strike out the defence is DUNG 


(1) (1884) 12 Q.B D. 224 (237). (3) (1885) 11 Q B.D 84 rn 
(3) (1869) 4 Ch App. 785 (740). 
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, Again I rely .on the observation of Harries, C.J. in the 
United Commercial Press Ltd. case (1). He said the provisions 
and procedure of section 14 so far as may be necessary for the 
purpose of granting relief should. be followed. Is it necessary 
to strike out the defence to give relief to the tenant? It is not: 
In suits which are filed after the 1950 Act came into force, the 
entire sub-section is applicable and if an order made under the 
first part of section 14(4) is not complied with it is the duty of 
the Court to strike out the defence: "the Court shall order the 
defence against ejectment" to be struck out. But in a suit 
which was filed before the 1950 Act, it is not enjoined that the 
Court shall strike out the defence. The Court is directed to 
follow the procedure and provisions of the section as far as may 
be necessary. ‘Therefore I may say that so far as that portion of 
subsection 4 is concerned which enjoins the Court to strike out 
the defence, it is not retrospective. | 


‘What has Jyotindra’s case (2) decided? In that case the 
learned Subordinate Judge, Sixth Court, Alipore, made an order 
that the tenant should deposit month by month rent at the rate 
which it was last paid and also the arrears of rent within a cer- 
tain time. He made an order in a suit filed previous to the 
1950 Act, but pending on the date that the Act came into force, 
in terms of the first part of section 14(4). Against this order of 
of the learned Subordinate Judge a rule was obtained by the ten- - 
ant from the High Court. That rule was discharged and the learn- 
ed Subordinate Judge’s order upheld. I do not see any reason 
whatsoever as to why we should hold that Jyotindra’s case (2) 
was wrongly decided. In my view for the reasons I have given 
above, that case was rightly decided, the actual decision being 
that the first part of section 14(4) has retrospective operation. 

But it does not necessarily follow from the decision of 
Jyotindra's case (2), that that part of section '14(4) which 
provides that if the tenant fails to deposit rent ás ordered under 
the first part of that section the defence. should be struck out, 
should also have retrospective operation. For as I have already 
said it is not necessary to give that part of the section retros- 
pective operation in order to give relief to the tenant under 
section 14(1) in a suit which was instituted before the 1950 Act 

(1) (1953) 56 C.W N. 346. (2) (1950) 55 C.W.N. 138. 
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. í ` 
and was pending on the.date it came intó operation. Therefore, 
a decision which says that that part of the section which directs 
the defence to.be struck out in default :of compliance with the 
order made under the first part is not retrospective would not 
be a-wrong decision either.‘ ' ^-^ fes > 
wuchs qvo. [ora ; 

I would note here that in this.case also the landlords made 
a similar application, entitled as an application under section 
14(4. No objection was taken- on behalf of the tenant that 
the application could not be made under section 14(4) By 
consent the-order was made as to deposit. I do not say or sug- 
gest for a moment that this omission on the part i3 me tenant 
to take opjecuon settles the matter. 

I would answer the questions referred to us therefore accord- 
ingly. I hold that the learned Subordinate Judge in this case 
exercised his nr wangi) by ordering the deleng; to be 
struck: out.” PN "E JESUM ao 

I may say here that as to the meaning .of the words “ the 
suit " in.the expression “if the tenant contests the sult," I am in 
complete agreement with the reasons given by the learned. Judges 
in ‘Tyotindra’ s: case (1) I would only add that the’ mean- 
ing g given by the learried’ Judges to the word D EE in * the siit” 
is also borne out by the words in sub-section $c ' so far as it is a 
suit for recovery of possession of the premises.” In other words, 
a suit may be instituted not only for ejectment but for other 
claims also? and “the suit" in seruan 1404) mêans the suit so 
far as it isa suit Ior ejectment; " the suit” in my view does not 
mean the suit referred to in section 14). It is not necessary 
for me to reiterate the reasons piven in, D aka case u ) 
on this part.of thé case. p ge 4^ Wax a 

The. actual order in the case should be according to. the 
majority décision. Wi zou x UM EE - ; 
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Cyn. — IN THE GOODS bem. Gece 
Qe qmm as T ATUL KRISHNA MAJUMDAR 
1959. e Lis xt st ia > DEGEASED«- td ae ee i 


January, IM nee ae a Paes 
eda Probate—Non- contentious pioceedings—Recocation, of, grant, grounds of— 
Ea ' “Material defects in proceedings. Cucumslanccs, that bar; application for 


revocation. E: 
t 


" IS ` 
Tuj kE * ou 2.7 a? J 4 4 L „Jit o: ett ‘ 


Proof. in common form—Bea ing of Sectsons' 375-283 of the Indian Succession 
, Act 1925 and Section 68 of the, Indian Evidence ,Act—Non- citation of a 
| person enliulled-to’ be cited, tf d sufficient ground for revocation of grant 
ice hace ef nor HONOR umana Teno gation 01 purines. proof in solemn 

‘ form. * 
s seg ee ^ "T TIN RT ka ho 
Absence of, an'iaffidavib of an attesting: witness - to support a E for 
grant of Probate does not make the proceedings defective in substance, pro- 
vided the petition is otherwise in accordance with the PIENO of Sections 

275-383 of the Indian DUCES Act. 1915. E Nn ANAN 3 

ay! ZPO | cae E. nds ah en E ee 

i, 1Provisions of Section: 68 of the Indian Evidence‘ Act are not exhaustive. 

Under the Succession Act and the Rules. of this High Court, declaration ‘and 

verification ¿Of the executor and, an aatfesting | witness is, sufficient proof of the 

Will, and the Court, has the power to grant probate in non- -contentious pro- 

. ceedings though there bé no affidavit from the executor or the e attésting 

witnesses: ' RE TC a 


^ 


' rbt on ae NS e 

zh | Proof of non-citation of: a. person. who ought to have been cited makes 
the proceedings defcctive in substance but it is not in ‘itself sufficient, for 
summary revocation of the probate granted ex-parte, -The Court ought to 
give the’ | grantée an opportunity to prove the will in solemn form, and after 
hearing evidence and: objections, decidé whether the order erantitig’ probate 
should stand or whether it should ‘be revoked. Proof of non-citation thus 
converts a non-contentious proceedings into a defended. action for proof in 
solemn form. ; l 


| Mere délay and ‘acqtiiescence under circumstances not amounting to 
< waiver or estoppel does not bar the right of a person advérsely affected to 
"apply for revocation of grant of probate in non- -contentious proceedings, and 
the onus of establishing such estoppel or waiver js on the grantee. 
Petition‘by Sm. Sudhalata ‘Ghose for revoking the grant of 
: .probate of will of her father, Atul Krishna Majumdar and if 
necessary, for an order directing th¢ executor to piens the will 


jn solemn form, 


f VoL. 91 S e E dn COURT. : 
, $ / 
y : 


"The. matériil Facts of be. case will appear from the Jue 
™.ment. 


- 1 


~ . Y - : . ° 
LA, i Mitra Tor the Petitioner. i a 


` . J^ 


B Sankar Banerj jee and Subimal a or me Respondents. 


L 


The judgment. of the Come was as follows: — ! 





Bachawat, Jur This matter raises interesting questions of 
. probate practice: This isa ‘petition by 'Sreemati' Sudhálata 
‘Ghose „for revoking the grant of probate of will of her father 
Atul Krishna Majumdar and, if necessary, for an order directing 

the executors w proye the will in solemn form.. ; 
|, Atul Krishna died on the 12th — 1947. He left 
. behind him surviving his widow 'Harimati, two daughters, 
^^ Sudhalata and Santilata, two:gfand daughters by a predeceased 
son and several.grand children by Santilata and a predeceased 
daughter Snehalata. One Satish Chandra .Majumdar, ‘Nirode 
: Chandra Majumdar, Kanai Lal Choudhury and Charu Chandra 
Choudhury as executors presented “to this Court a petition for 
/, grant of probate of the will ori the sand December, 1947. The 
' order fot grant: of probate was made on the 22nd January 1948 
without” issuing any special citation. ‘Later Satish and Nerode 


` renounced the executorship. in 1952 Harimati instituted a suit, 
for administration ‘of the- estate of the deceased against Kanai 


- and Charu as executors. 
l C ` A : : x ` M = 
. Iam | called upon to decide on affidavits the keli Sawa pre- 
| liminary poliíts : si 
(1 p Has the petitioner locus standi to maintain this appli- 
- cation? ' - - 
~ ! Y 4 f 


(8) Is she in the circumstances of this case debarred from 
« ^ — making the application? i l 

. (3) Was the proceeding for the grant of probate defective 
E .  ln:substance; because (a) the-petition for grant 
was not supported by an affidavit of-an attesting 
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LL RA MED PEE" UR ` 00x 
-2 . Civ. 2... ^ Witness. .(b)- the petition did. not-disclose. the names . 
oe ae of ‘the, persons. upon whom the estate’ would have ->` 
Ns cn SJ E ~ devolved. on- intestacy. and. (c), rio special. ci citation —: ` 
In the goods of 7/5 70/7 was “issued. to. the petitioner. . IM M 
` Atul Krishna fou OR o * P T dd p hibela NEN E i =. 
p (Y If- 80," is ithe ‘petitioner . entitled - to; revocation: as a, 
Mn .-. matter of. course without further Investigation?" "E 
Bachauat, E "The petitioner ds à childléss married- dau hter of Atul ^ 


` Krishna: Itis said that ‘she is barren and, having regard’ to het - 

E " age, is not likely to, have a male issue. The evidence" establishes a 
T MARE ae :that her husband "Is ‘willing to: ‘adopt: a- son` 'and is not incapable. : SA 
en a: of doing’ s07- ‘She,: therefore, has the possibility. of getting : a son... 

- `.. rand for purposes `of. succession to- the estate of- Atul Krishna z 
“ander the Dayabhaga law: Tariks on the same. "footing as Santilata - 


.. who is.a married- daughter, having a male issue: ; -Umakanta ~-=.: 


E wu Bhattachàrjya, V. Bed. Bati- Debi (1): Incase of. intestacy- of 
_ 07,7 ^U. of Atul Krishna the petitioner and Santilata are both entitled.to a 
"LS c» succeed to His: estate after the death of his widow.” She is, there- . l 
< T e forg, a presumptive * reversioner and. as such. is entitled Jo main 


ue l ztain this application." £ Br a > IE um m E re PN S = 
e 07 CREE LAN A Ka c^ bs S 


Ld z t Ft - 
A^ r~ =- “s A E "ie f ME "ey Por - 
T : "rV L 
2 


a P 
s? 


TP o “Tt ds- contended: that the ‘petitioner is set. up by. Harimati # 
ME ux who having instituted the spit, fc for administration i is“ now debarred T » 
“from applying for, révocatión of the grant. -If the: “petitioner. has `. 
Qu apu an independent right óf her own- to apply ‘to’ revocation of the l 
-7 4. : grant of probate, | ‘that' ‘right: is not lost because, she is acting in 
-concert with’ some other. person; or because shé “has been set- up ` N 
"a by ‘fhe other :- Shrooshi Bala Y. si ae pur Ur M 


te" 


` .- Lu ii v 


Lo se : j Tk is ; next. contended “that. the’ ‘petitioner | is. "ban d i dday 
Se hx uw and , acquiescence. ‘Fhe onus. of - establishing - + syeh delay and: 
i p eed , acquiescence as will bar the: petitioner is upon the respondent x Lx 
PN executors: Shyama Charan-Baisya’ v. "Profulla Sundari Gupta (5). - 

t 0200 47 “Where the- proceedings for grant of probate are’ contentious, any. 
; der .penon- who is cognisant : of.such proceedings ahd who chooses . 
di m -to stand by; allowing othérs to fight the battle 1s deemed privy” 4 
a to the proceedings and 'is mot entitled to--reagitate the matter: ` 
20 to OSV. Eorbes-v. Ve G. Peterson (4): The: proceedings | here were ` 

7 .^'mnon«ontentióus:s Thé-effect of delay and’ ‘acquiescence in grants) ~- 
~ Ago Ti ae “(1) [1942] ELR Cale, 299... (s). (1006).13 C. W.N. 86... ` Cep y e 
0 Usos o (B (Bagi) x; C WN, Barz: (4), og i 4b p EN, 789 uS f 


are 4 g s | ] [4 ~ eoe 
Vor. gi po P non COURT.. 


_ executors te proof « Of the will in solemn form under the English 
practice is thus stated i in Tristram and Coote’s Probate Practtce, 
-` (agth Edition j. 463): = - ROS 


~ er -- 


e “Any party ose interest" is adversely affected: by .a 


probate granted in common form may call itin by citation |. 


- and put-the party who obtained it, or his representative, 
to prove the will in-solemn form, and this right is not affect- 
- ed by mere lapse of time, -by acquiescence, or by the receipt 
of ‘legacies under the will.” 


> — 


- 


' Mere delay and acquiescence: under.. circumstances not 
'amounting to waiver or estoppel does not bar the right of a 
person adversely affected to apply for revocation of grant of 
probate in non-contentious proceedings: Aswini K. Chakravarty 
v. Sukhaharan ‘Chakravarty (1). Estoppel, or waiver of the 


right with full knowledge of material facts must ‘be established. * 


In this case waiver and estoppel are- not pleaded. It is not 
alleged that the petitioner was Cognizdnt of the non-contentious 
l proceedings during the short period, while it^was in progress. 
It is alleged that the will was read out. by one.Birendra Nath 
Mitra: while the applicant was present and. that it was then 
arranged. that the papers would be placed in the hands of a 


certain solicitor for taking out probate. Particulars of the timé 
.and place and of thé parties .to this arrangement are not ~ 


mentioned. No affidavit from- Birendra- Nath Mitra” has been 
produced, There is no.distinct ‘averment that the petitioner 


knew. of the grant after it was made, - 
r / 


~ 


‘In my view ‘the Ta how not established. that the 
petitioner -is ` ‘debarred - from DEDE this application for revo- 
gation 2509 x 


-— 2 


‘a 
- 


in substance because no affidavit from an attesting witness was 
filed when the grant for: probate" was made. The petition for 
“grants ‘was in the form prescribed by. section 276 of the Indian 
Succession Act, 1925. It states. 'that:the writing annexed is the 
last will and- testament of Atul Krishna and that 1t was j duly 


4 


(1) (1980) 35 C.W,N. 568. rag ALANG. 
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- Civi. executed. It pM all'the- Parisiens required by sections 276 
SEC gs and $79 of the ‘Act.’ It annexes a translation as ‘required by: 
293. ^ section 277. It is signed and verified by the petitioner as re- 


In the goods of quired by section. 280 and i is verified by one of the attesting wit- - 
Atul Krishna nesses as reguired by section~281, of the Act It is still said 
e "that the ‘court could not grant probate on. these materials, 
E _ because. there was no süfficient proof of the execution of the will. 
-Bachawat,. J. T think that the Court had the power to grant probate on the 


- 





“ materials before it. . This power is conferred by thé Succession — ..- 
bs = 
E: pie Section 275 of the Act says: — m dg ds 
Z į 7. j bet 


~ 


“The ‘application for ea if. niade- ind verihed- in 
the manner hereinafter provided; shall be conclusive for the 
purpose of anhoning the grant of probate * * *", -, = 


. The petition in this 'case was in próper-form and was made. 
.and verified i in “the manner 'provided in the Act. By section 475. 
| + ‘of ihe Act a petition so made and. verified is sufficient aüthority de. 
- . ..for thé grant. -It is conclusive “for authorizing the grant. ‘It is B 
j not conclusive for other purposes But certain statement in the 
um r petition are given. special effect for the Section goes on: = j 
JE » * “and no such grant shall. be. ia anaha by l 
-reason only that the testator. *. * . had no fixed place n 
. 5 5: . Of abode or no property within the district, at.the time of 
-> =>  . his death unless by a proceeding. to revoke the grant Dy a ` 
| fraud upon the Court.” - 
x 05 The Court had the power to call, for Barthes proof. cade 3i 
-section 283 of the Act. But this was a matter. of discretion.» — 
*.- The Court had jurisdiction to-make the grant: without calling 
` for: further proof. Probate was granted under section 289 as it - 


appeared to the. Court that the-same should be granted. 


ka - * 


^ 


: The relevant ^ provisions of law. are contained in Seconds 
Eo 7 gw 275; 276, 277, 279, 280, 281, 283, 283 and s89 of the Indian — 
‘+ Succession- Act, - 1925. These sections. correspond to sections. 
ue 243, 244; 245, 246, 247, 248, 249, 250 and, 284 of: the. Indian 
Succession Act X of 1865. and to sections 61, 62, 63, 65,. 66, 67; ; 
68,.69, and'76 of the-Probate and. Administration Act (V of 1881). ... 
with- regard to. the. point in- issue, there is no material difference. 
in the Propone Dt the several Acts, © Je. dien ae ta D T 


. Vor. 91.45 WS ‘HIGH COURT. 
e, "n i á x E < 
No : 7] P "y ue 


` Neithér the Indian succession Act 1865 nor the Probate and 
Administration Act 1882 nor the Indian. Succession Act 1925 
require an affidavit from executor and an attesting witness before 


1953. 


— 


erant of probate in non-contentious "proceedings. They do not In the goods of 
Atul Krishna 


even require the. executor' oath. Due execution of the will is - 
‘proved under these Acts by simple verification and declaration. 
-Belchambers Rules and Orders 1900 page 319. Kinney Probate 
-and Administration Act, and Edition page 110. 

Our rules and practice with regard : to proof in non- 
contentious grants have varied from time tô time. 


= N | 
The practices of the Diocese of London and ecclesiastical 
rules were followed in the matter of granting probates by the: 
Supreme Court in its ecclesiastical jurisdiction under clause 32 

. of the Suus Court. Chane 14 Geo. I of HM 
These € aud rules ceased to haye effect on the pass- 
. ing of the Succession Act X of 1865 and in consequence of rule 
“65 madé by this, court under the Letters Patent of 1865: . But 
even thereafter they were to some extent referred to in matters 
a ‘otherwise unprovided | for. . > l ; 
Rule 740° ‘of Helchambers Rules and Orders —M under the ' 
Letters Patent of 1865 required an affidavit from an executor in 
support of a petition for probate in common ‘form of a written . 
and perfect will written or subscribed by the testator'á own hand 
. and such other proof, if any, as the. court might require. By 
rule 756, the application for probate and swearing in the 
executor was done by the Same motion. The executor had to 
take oath. The corresponding English: Practice may be-found in 
Tristram & Coole's Probate Practice, 19th: ae a 86 oe 
1140. P 


der i NU ko ox na 
Where there-was no proper attestation clause our court used 
to require an affidavit of due execution of the: will from one of 
the attesting witnesses if alive and available: Henderson's Law 
t of Succession grd Edition page 3125 Kinney Probate and Ad- 
ministration Act, and Edition pages 116-19, and.. the-unreported. 
cases collected therein. “This practice is: borrowed ‘from- the ` 
ae Probate Practice, -which is embodied" in'Rule 4 of the 


Majumdar 
deceased. 
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a ^ brincipal Registry “Rules and Rule T of the District Registry. 


2° o^ Rules. See, Tristram- €. Coote's Probate Practice, 19m Eom 
pi : ` pages 38. wi 930. "s P us ues x 
Ih the goods of” D UE. &, P ie es 
Atul Krishna ` - Under our, practice: A the facts not appearing in 
Ma imaan: the defective attestation clause could be supplied. by a.simple . 


deceased. __ 


declaration of- the atiesting witness:^ In the Goods of .Phul- - 


Bachawat, J. kumari Dassi- decided by Norris, J. on May. 27; 1899 and noted. 


"n " ‘in-Kinney’ 5 Probate e Administration Act, ang Hatton, page 118. 


“ -— t 


Prima facie proof of the’ "will was sufficient to warrant’ the i 
E . grant in common form [In Re:-Nobodoorga (1)] for persons ` 


- - interested ‘and adversely affécted by. the grant had always the 


ww IX 1 right: to put the executor to- proof in solemn form t to have. the. 


T ALME. * 
DOE ei ies grant revoked for Just, cause. ` Nd oam E d. 


posce de - B + 
T n à | - 
Rules 740 and 755 are no. bira in force. The existing. 


^ Yules passed. in 1914 do not require an oath or. affidavit from ‘the. . 


_ executor. ; Under ‘rule 38. ^"of.Ch. XXXV thé English- practice 
.'": may be followed in matters not provided for by the Succession 


. Act, the ‘Rules. and the Code; 50 far as tet: and. not in- ^ 


consigtent with. the latter. - as a "T. 


“ 
r 


* claration arid’ verification of the executor and'an attesting wit- 
. ness: is sufficient proof. of the Will. Following the English prac: 


- tise and: our previous: practice this. court has called for. further : 


A. - eodd: of'düe execution of the Will where. there is no proper x 
M "attestation. clause. fer) ee E. Pe 
A w Non 
: S dne fig | goods. of Edwin Carlow , Marcelline deceased 


. (8), decided in August 1951, my. brother.. Sinha, ..J.- “Called 
for an. affidavit: from an attesting witness., “It -does not 
appear that the attestation clause of the will- was defective. 


ee `- Sinha, J: of: course, had .always the. power to call for farther 


o 2 proof. | It,is said, ‘however, that the effect of that decision is that 
. the Court has no. power. to grant the probate without an“affidavit 
from an attesting witness, Sinha, J. referred. to Section 68 of the 
Indian Evidence Act, by virtue of which a will cannot. be used 


— “ e" -r 


ay 889) ki CLR si 


- 


..Q dió 56 C.W.N. d = 


ze m Under the Suécession -Act and the existing Rules, the de-- 


^Ü 


~ 
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as po until one “attesting witness; if procurable, has been 
called, for the ` purpose of proving its execution. - The Evidence 
Act, is not exhaustive. "The law of evidence is to be found in’ 


CIVIL. 


meee 
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.the Eviderice Act and in other Acts which 1 make special pro- In the goods of 
visions orr matters of evidence: - In the matter of Rudolph ^ Atul Krishna 


Stallmann (1). In my- view- sections 275-83 of the Suc. 
| cession Act ^ 1935 . contain special ` provisions for. proof 


in non-contentious grants. The :Eyidence .Act which is a 
general Statute i Is to be read as. silently-excluding from its Qpera- 


tion these special provisions. The prima facie proof for grant . 


in non-contentious case is furnished by the petition, declaration 
and verifications required by Sections 276, 286 and 281 of the 


Act. The making of a false statement in the petition and de. 


daration is, by virtue of section 282 of the Act, punishable as 
an offence under section 193 of the Indian Penal Code. ` Strict 


l proof of the will, is required in'contentious proceedings which, 
‘under section: 295 of the Act, takes thé form of a regular s suit, 


A t -~ 
~~ -i 
1 


-— 


L4 
— 


In my viey, the Gout has itii power to make tlie grant in 


non-contentious proceedings though there is no affidavit from the 


executor : or the attesting witnesses. ku Uem. oe 
| af Í / 
"n gn Pe / 


The di Wn dads of the Will in.this case appears to be 


Majumdar 
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“somewhat defective and the Court might well have called for - 


an affidavit from an attesting witness. ` But:the Court in the 


"exercise of its discretion did not call for further proof. The 


omission to call-for further. proof -is not-in the éircumstantes of 
this case such sa defect in the- proceedings as entitles the peti-, 
tioner to ask. for revocation of the probate. 7 


f 


Under the: Act and our Rules in force on the date of the ` 
‘grant, the petitioner was not required to disclose the names of 


the’ persons interested in the estate of the déceased and, in my 


. view, the failure -tò make such disclosure is not a defect in the 


proceedings. Rule 5(a) .of Chapter XXXV, which requires the 
petitioner to state the names óf the relations upon whom the 


estate: would have devolved in the: case of pou wag not in 


force. on the date of the grant. >... "- ` 


J 


‘ my i 
(1) (yag EWN. 1088 (1084-6; JE 
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The proceedings for grant however were defective in': 


"substance because the petitioner ought to have been-cited but-- 


Was not cited. As already stated, she is one-of thé presumptive - 


In the e goods of reversioners to the estate of Atul Krishna, -and, as-such, she was: 


` Atul Krishna 


Majumdar , c rm 


deceased. 
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` 
L4 


- f T 


€ 


entitled to special citation: i Akhileswari v. Haricharan e 
» : sd 

x What, iens | is T effect of fon-citation of the petitioner? 

Does it. entitle her to immediate revocation of .the grant .or. does 


it entitle her to “revocation d after further: investigation. 


- 
— 
- 


"Under ihe English ide if the executor has obtained 
grant in common form in the absence of persons interested, the ` 
“ -person who objects , to fhe!grant enters a caveat and cites the | 
executor to bring in-the grant, and leave it. in Court -so that the 
.. objector may, proceed in due course of law for its revocation... 
Concurrently the objector commences, an action for revocation. ` 
of the probate by issue of a writ of summons and alleging inthe 
- endorsement of claim on the writ and in the statement of claim. 
the grounds for revoking the grant, e.g-invalidity of the Will.. 
."The defendant. executor . brings in and lodges the grafit in tht. 
régistry ahd appears ‘to -the writ. The- action thus defended.. 
- becomes an action for. proof in solemn form. ‘The executor ds 
put.to proof of the Will in solemn-fórm in the presence of the 
persons interested. The>action_ is' brought | by a party whose, 
.interest is adversely affected by the: probate in- common form. . 
I have given a summary c of the practice which may be found in. 
‘Tristram &'Coote's Probate Practice (19th Edition—pages -460, - 


E 498, 47214, 398 406, 1083,- 10589, 1159. 1163-4). 


- 


"By rule 33. of Chapter XXXV of our "Rules the und ' 
” practice may be follówed only in matters not provided fo: for by the. 
Succession Act. The p proper course for ascertaining our probate ` 
practice_is to examine, in, the first instance’ the. language of the. 
“ Succession -Act. ` ‘Section 263 of the Act confers a-discretion on . 
the' Court to revoke a grant if it was: made. without citing parties ' 
, who ought to have. been cited. Judicial decisions show how, this. 
discretion is’to be .exercised.. In Msst.- Ramanandi Kuer, v. 
Kalawati -Ķuer (2), where, non-citation and. genuineness of. the 
Will were "uer put in issue Lord Sinha here: — l 


^ 


- (1) (gai) io CX]. - n T (ipn) ) LR, Bh LA, 18 x 


NS 


-+ 


~ 


e} 


- Ca 


^ 


i MOM "75 1, * > HIGH COURT. -. 
= PR ii c 


" 


mm Relevant illustrations to. tlie sections. are-(b) “The 
grant was made without citing’ parties who ought. to have 
been cited (cy The will of which: probate was obtained was: 
í orged. or revoked:. ` m 

. “Tris apparent. that the plaintiff i in » this case sets up both ` 
- these grounds for revocation. The first issue as framed 
comes under ` ‘illustration (b) and the second issue under 
illustration (Q. 2D M ES 
5 l 

“IE these issues were tried separately and the plaintiff” 

succeeded on the first issue, that in itself would have been 
sufficient for revoking the probate; but it would still be 
‘Open to the defendant’ to prove the Will and, if she suc- 
ceeded, the probate would. stand.” : i 
Proof “of non-titation of a person who ought to have béen 


` cited in itself is sufficient. ground for revocation. But the en- 


quiry on the petition for revocation ought not to be stopped in 
limine, for Lord Sinha added “but it would still be open to 


“the defendant to prove the Will and if she sücceeded the probate 
“would, stand.” If thë executor proves the Will the probate 
stands. On such proof: the petition for revocation is dismissed. 
The probate stands, not that | .a new grant is made. "o 


"In Saroja. Sundari Pani v. pm Charan Basak di the 


lower coürt had revoked the grant on mere proof of non-citation 
‘and on appeal this Court. set aside that order observing that “ we 


cannot support the order for revocation at this stage; absence of 


citation or: failure to serve the notice is not sufficient for re. 


vokiüg the probate granted ex-parte. The proper course for tlie 
learned Judge was to give to the appellant an opportunity for 
` proving the Will. in solemn form. ` 


If the Court is satisfied that the summary grant should be . 


recalled because of the absence of citation, the Court should 


“not revoke the grant © ‘summarily. In Premchand Das v. 


_ Surendranath Saha (2), this Court set aside a summary order of 


revocation observing that the Judge ought “to have called upon 
the applicant for the pon ia -letters of administration. to prove 


(1) (1914) LLR. 41 Cale, Big: S (3). dem 9 C.W.N. 190. 
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= Cry, ilis will: in oliin form. in- RU presence of. thé Tapen ‘the 
EE p  'Sbjectorc “and. after hearing the, evidence. and “his objections he- 
: then ought to -have .decided ; whether the "order granting the 
- In. the as of letters of administration’ should: stand or whether it should- be 
Atul Krishna revoked.", If the Will'is duly proved on farther investigation ' 
» Bs jumdar . (pe. petition. for revocation ‘is dismissed and thé probate stands- 3 
m og although the proceedings for grant was defective.on account of, ^ — 
iBachawat, J. the absence-.of special citation. Ibrahim "Medda v, Bhola Nath. 
Lohari- (1); and Appeal from Original Order NG. 1 3} u 50, In the 
z e goods of 'Rendeldl Ghosh, deceased. c. 


, 
had - 
f ` ie tf . A 


(EA 


E 


idi : The: Coun has a Secon To section. de of ‘the Suc- 
a " cession- Act. not to revoke and it. will not ‘revoke. the grant on 
a _- Account of technical defécts i in pn where the: will is duly 
| u * proved.. 
oUF the’ oft is revoked. the grantee’ is KA I section. n.295 
of the "Act to deliver up the. m in Court. : ! 
Ee ot - Pending proof’ of thé Will in solemn form on the. petition, 
© -z _ of reyocation the ‘Court-in Elokeshi Dassi v. Hurry Prosad Soor ` 
(2), “made. the. following; order: -“ The probate. granted must be 
recalled, and Kept in, tbe record- .of this „court until the case is -- 
decided.” P pU E tae LN 
The form of the order in Prem Chand Das y. ‘Surendra Nath. 
E t .^ . Saha (3). was:-—'the letters: of . administration granted. to^ thei- 
A ks appellants be-recalled and the. Judge do call upon them to prove 
. v the Will in solemn’ form. in the IDE of the E the 


ka) 


m 9. x 'objector.t x RT : T NECS EO aide, m 


- 


~~ | } 


E odis iine ‘cases the dum was- recalled. pending pro- 

mem for- proof of the Will in solemn form .and final decision 

un of thé. petition for probate. Under the : “English practice this | 
- . “is done upon a-citation’-by the executor tó bring in the grant 
4 “and lodge it'in court so that the action- for-revocation may 
- proceed.. -Tristram © Coote's Probate Practice—igth Edition, 
l pages. 406, 474.^ "1083. . The question of recalling’ the grant pend- 

ing the enquiry has’not been argued and T therefore do not, - give 


. any, direction on this point., ' pics : 
(1) (1945.55 C.W.N. 433. EGIT 


— (8) (1904).9 C.W.N. 190. HT M AT NE 


NOT 


- 
ae 


ra 


Vor. ou] S foe 4 HIGH COURT. 

The grounds of invalidity of the Will have not been dearly 
` formulated in the ‘pleadings: I: ‘have not called for further 
pleadings with regard to the suggested i issues as it was not 
| Ansisted upon by: the KD 


T 


Bon 


In order to prevent mulusüge of litigation it is desirable 


that citation should issue to-the. other presumptive reversioner, ` 


a satuan Ghose. - 
E therefore pass tne following order: 


Thè. ‘respondent Kanailal Chowdhury and Charu Chandra - 


: "Civi. 


1953- 


In the goods of 
‘Atul Krishna 
Majumdar 
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| Chowdhury are called upon to ee the will in solemn form - 


“in these po - * 
A “The matter is set down -for trial ‘and: will appear jn the 
peremptory list of defended | suits on | the 25th PETUR 1953- 


P4 
- 


‘ (1) Was the Will Cxecdted by Atul Krishna _Mazumdar 
dúly and in accordance with: law? n p 


2 - 


"I . Was the deceased at. the: time-of the execution af: the 
alleged” Will of sound mind, memory -and E aa 


= 


dy Was execution ‘of the will beme by the undue in- 
fluence of Kanailal chowam and Charu Chandra Choudhary 


7 as alleged E (m ! 


i td 2 e 
Citation do issue E calling. upon. Sm. Santilata Ghosh, 


mentioned in'the petition, to come and see - these proceedings. 


The respondents Kanailal and Charu Chanda: are directed 
to serve the citation on Sri. Santilata Ghosh by registered post. 
„The citation directed by this. orage. shall also js fixed, up. 


* 


-—- 


1 P D C. Mitra: "Solicitor for he Petitioner. T 


"Bhattacharjée & Sil and. L. M. Dutta eee - Solicitors 


for the: Ipondenm e om 


| S.G.P. | M MB - Will to be proved: in 
' solemn form.. 
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ED A Mr. justice 4. K. Sarkar. | = E 


` Arbitration—Suit for declaring a Contract void and illegal—Application. for 


‘to be referred.” . 


de Majority view in Heyman: v. Darwins Ltd. (1) followed. - i 
= "m + X 2 * : a : " d ~ 1 : 


- 


THE -CALCUTTA -LAW JOURNAL. - [Vor. gi. . 
APPEAL FROM ORIGINAL CIVIL. 
1 47 


t 


Da: “Mr. P. B. Chakravartti: Chief Justice and 


' BIRLA JUTE MANUFACTURING . co. LTD. ` : 
v. - Wwe 5 
DULIÓHAND. PROTAPMULL. * 


e V Nl 5 2S 


stay of suit—Arbitrators' Jurisdiction Question of validity of the.prin- 

. cipal Contract, if -a' '* matter agreed to be. referred "'—Nuility of sthe 
-Principal Contract, its effect on the arbitration clause—Import of 
Section 3j. of. the Indian Contract Act —Whether -the Court can decide - 
the question of validity of Contract on an APPNO under Section 34 
of the Arbitration Act.. d : "a 


ta 
- “we 


ar 


In order to be ieie an agreement: to refer must be a valid agree- a 


‘ ment, but if the agreement be contained in the very contract, disputes re- 
garding which are agreed by it Wo be referred, it cannot be a valid agree- . - 


ment if the contract itself be invalid, because it must fall along. with- the 
contract. being- contained in it. 


+ 
LAMA < 
nd 
~ ` 


When the dispute is as to the validity of the —— contract, there 


~ 


ds necessarily a dispute as to the validity.of the arbitration agreement, and 


consequently, there cannot bea reference to arbitration on the basis of an 
iras of disputed validity. Li E: XC 


~ 4 


A dispute kas to the validity of a contract cannot 'be held to be within, an 


- 


- arbitration ‘agreement, contained-within the contract itself and such a. dispute 


cannot be referred to arbitrators or ‘dealt, with- byt them as a '" matter agreed 


c M 


, 


The’ terms of the Séction 23 of the Indian Contract-Act is wide engugh 
_to invalidate^on ground of illegality not only the contract itself but also. any 
ancillary agreement connected witlY it. If the giving of security of money, | ~ 


- purported tô be due undef an agreement which had' an unlawful ‘object is . 
itself unlawful, an ‘arbitration Agreement regarding. an unlawful jute-con- | - 


tract must also be unlawful: 


5 


* Appeal from. Original Order No. 86 of . 1952, against the „Order“ ot 


S Hr. Justice s. R. “Das iu a dated ‘ith February, 1954 'in Award - NO 4. 
of 1952. `- 4 - LE d. 1 


- any 


— (i), [1943] AC. wo. pak E E ; 


' 
NI a J * 
` 


a 
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l When a contract is. impugned as invalid on pound that it was entered 
into in violátion of law, an arbitration agreement coütained in the contract ' 
is not severable and capable of having. independent effect and accordingly 
it cannot sustain a eon of the e epu to arbitrators. 


^ The dispute raised in a suit as to whether there is a valid contract must 

remain outside the ‘arbitration agreement, however unsubstantial it may be 

“and thai dispute can' be finally decided only in a suit and the court cao 

lay it to rest by finding on the application, under Section 34 of the Indian 

. Arbitration Act that there. is a valid contract, nor can it stay the suit on 
such a finding. 3 


Thé whole scope of. Section 34 is an enquiry as to whether the suit 
will be stayed and the moment it appears tbat the suit cannot ‘be stayed. © 
because the dispute raised’ by it is not.a dispute. agreed to be referred, the - 
Section exhausts itself and there is no -warrant in its DE for pro 
CORDE further to decide any other issue. LN 


. Khusiram Benars Lal v. Hanutmal Boid (1) dissented from. 
Appeal by the Applicant Ano g 
Application, for stay of suit pending reference to arbitrators 
sd Section 34 of the Indian Arbitration Act. > 
The material facts will appear from the judgment 


P. P. Ginwala for the Appellant. `` 
D. C. Sethia and A. C. -Mitra for. the Respondent 


~ 


' The uigent ol the Court was as follows— ; 


Chakravartti, GJ. 1— This is an appeal iom an border of 
` Mr. Justice,S. R. Das Gupta, dated the 11th February, 1952, by 
which thé learned Judge dismissed the Appellant's application 
. under.section 34 of the Indian ‘Arbitration Act and- refused to 

stay a suit instituted’ by die: Respondent.’ 


= r 
1 


- 


The facts are as kalon — EE 


On the 8th January, 1951, the Appellant, Birla Jute Manu- 
facturing Co. Ltd. entered into a contract with the Respondent, 
Dulichand Protapmull, for the purchase ‘of 250 bales of jute, 
each weighing 400 lbs.; at Rs. 325 [- per bale, the goods to. be 
^o Q) (948 55, CW.N. 505° ` 


-*7 - 
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x i: A E 
t. Cmn. - Beliverea free at the buyers’ 8 Mill Ghat for. hipaa sid: one 
"- month. The. sold” Note. was signed i a firm of, brokers: named 
ase ^ Jaichandlal Dagar 2 
` Birla- Jute, ^ T s 7 IL d Es ELT 
Manufacturing =. - At the relevant time,. the Raw ‘Jute (Central “Jute - ‘Board - 
= Tuo: E må Miscellaneous: Provisions) Ordinance, (West: Bengal Ordi- 
Suc ud "^: nance No. XVII, of^1950), was: in force." Section 60) of that. ie 
-Protapmull. Ordinance ‘required any person- intending to enter into a.con-' 
-——' -` tract for the sale-of raw jute with thé owner^of a juteanill to . 
. Chakravortii, CJ. apply to the Central, Jute Board, “ specifying the quantity, quality ' 
7c -and trade description: of.such jute and such: other particulars in 
E . respect thereof, if any, as may be prescribed. " Section. -6(2) pro- 
` < Q2. vided that the Board “shall, after considering. -the application, 
V. c . select an owner of, a |“ jutemill «i. a with whoni- tlie 
- seller shall enter into a contract for the gale... ol : of i 
= raw jute within a date specified by the Board.” | Under section ` 
ser . 6(3) (i) the applicant and the selected, owner of a jute mill were 
< ‘to enter into the contract within the date specified: by. the Board 


* 


: " "and ihe contract was- to- be “on such terms and conditions ` 4 
i i; de ^. .' as’ may. be agreed: upon between them. and in - 
C d the event of there. being no such ` agreement, as máy be pres- 


i p _cribed.” Section 14(1) authorised the State: Government gener-- 
< ally to make rules for carrying out the purposes of the Ordinance : 
. and section 14(2) provided that, in particular, such rules “might 

: provided for any of. the, matters - “which, under the: ordinance, 
| were “ aa tọ be prescribed.” EM Ax TTE 


4 n ay 
w ^ r 
f* i r AT 5 ~ Zz - p 3 Ra Au 
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: "Ro. "In exercise E the powers- conferred bs section: 14, rea P read with 
Mo section 6(1) of.the Ordinance, the State Government prescribed _ 
"a form for offers of baled Jute which contained at'the top a-space - 


7 » 


" marked: as “ Messrs. "TI ee. obviously intended. for 
the. name of the offeror and a space was marked at the bottom 
for his: signature. “The Form: contained. a "nuinbér of columns, * 
One -of which. bore the heading ;‘ ‘Delivery.’ The form. of.con- -> 
tract, prescribed. under section 14, read with section 609) (i), did ' 

de . hot mention: the period of delivery ‘and. left _the relevant space 

A m blank. But Rule iz of the Rules framed: under section -14(i) - 
dE d provided that the “ delivery period ‘for all offers accepted by the” 

DS 0 Board ánd directed to the' mills; shall be one’ month from the i 


. S daté. of the offer." . The contract. form, which “was a. 2 form for a. 


kk 
QA 
~~ 


. the words V Sellers Brokers. 2d 


"~ - 


f 
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‘sold Note, contained at the - ‘op the oie" - We have this day 
sold by your order and for your account to " and at the bottom 


Me 


239 


Civa. 


1955. 


hem. dum 


Birla Jute 


The offer i in ie present case was made by Messrs. Jaichand- Manufacturing 


lal Dugar. The form. bore their name at the-top and at the 
bottom it was signed by them. It was an offer of a composite 


, "kind, comprising six separate quantities of jute, each of 1250 


maunds, but not all of the same flind or of tlie saine price. 


Co. Ltd. 


v. 
Dulichand 
Protapmull. 


— — 


, Under. each. of the 1250 maunds, the name of the seller was Chakravortti, C.J, 
' shown. One such name was that of the Respondent, under the 


entry "1250 maunds, Mil Reds 2/3 @ Rs. 225/- per bale." 


- -There was another entry in the same terms-over the name of 


- 


. another seller, but without the fgura 2 2/ 3.- 


= ` z ba Ea 


On thé sth January, 1951; "i Cental Jute Board directed 


: an'offer of “ 1250-mds. Mill Red @ Rs. 225 /-” “to the Appellant 


‘company. ‘In “the communication addressed to Jaichandlal 
Dugar as brokers, by which that was- done, occurred the words 

'one month" which was ‘obviously ` the period of delivery, 
. because a note'at the bottom said that if the^ broker failed to 


. deliver the jute: within’ the specified - fime, the. Board was to be 


informed. 2 : m je a -o7 


Ds 


,into between the Appellant and the Respondent, a$ already 
stated, the period of p 4 stipulated being one month. l 
e “6K 
_ No délivery at all was ‘made’ under ‘thes c contract, though ‘an 
extension of time was asked for and granted. `- Ultimately, by a 
letter dated the 13th’ March 1951, the Respondent: stated to the 


" Appellant that the contract had automatically come to an end 


- and it had no liability thereunder. Thereupon; the Appellant 


claimed from the Respondent a sum of Rs. 37,500/- as damages, 


xbuíf the Respondent, refused to » pay the same and getune the 


bill, ' 
- 
-—-— = o! r * 
^ RET ae P 


f 
t 


“The cóhtract-contained an arbitration. clause in the usual 

form to be found in the Indian: Jute Mills’ Association contracts 

. and covering “all matters, questions,. disputes, differences and/or 
claims arising out of and/or ronceraing and/or in connection 


- 
- 


1 ! E ~ 
, 


Thereafter, on the 8th January, i951, a contract was entered | 
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- 


1 


Ciya. — with. and/or in consequence of, or relating to" the contract. 
.—7 In pursuance of the agreement: contained’ in that: clause, the 
ii Appellant referred the dispute to the arbitration óf the Bengal 


L 


Birla Jute Chamber of Commerce on the agth August, 1951." 


Manüfacturing ^". 
Pw ‘In Kaaba 1951, the “Respondent filed the suit which : 
Dulidiand .tPE Appellant 4 wants to be stayed. In that-suit, the Respondent 


Protapmull. 


— 


‘has prayed for a declaration that there was and ‘is no valid or 
binding contract between. the: ‘parties and a further declaration 


Chakravortti, C.J. that the contract of the 8th January, in its entirety : and including 


s “ all its terms and conditions, was and is Void ab-initio and oF no 
_ effect. Alternatively, it has prayed for a declaration that the 
contract “ became frustrated, has come to an end, thas. become 
‘null and void ‘and is-of no legal effect whatever " and also for. 
an iud as to the rights. and liabilities of the parties : 


— 


- 


a 
* ^ | 


is based, on-^section 5 (2) óf the Ordinance which provides that 


amy contract entered ‘into | for the sale of raw Jute with the 


_ owner of à jute-mill; ‘save and except in- the manner provided 


"* . [in section 6, shall, ‘be void and of no effect." = It is said that 
"M section 6(1) was not complied" with, because it-was not the Res 


pondent who made the. offer to the Board; section: 6(2) was not 
. . complied with, because the. Board did not.specify a date- within 
“which the Contract was to be entered into; and section 6(3) (i), 
read with Rule. 12, was not complied with, because the period of 


- 


' delivery was in excess of one month from, the date of the offer `. 


"I to thë Board. F ut n 


= - 


À The plea ‘of frustration, is bail on the fact that at the date MER 
of the contract, the price of jute was à controlled price under | 
West Bengal Act VI of 1950, but it was suddenly decontrolled 


with- effect from the gth Mari 1951. - pde Montes 


* ~~ 


. o: the 21st January, 1952, it ‘made an application. ‘for staying it 
under -section 34 of the Indian Arbitration Act. As already .. 
c ' stated, S. R. Das Gupta, J. dismissed the application. He did. 
" soon the ground that'the dispute in the suit being as to whether 
- . the contract was ' void abi initio and of. no effect, that, OS 


' The prayer for a declaration of ‘the nullity of the contract. 


The Appellant aid not take any steps -in the suit, but: on 


-— 


~ 


-? 
rs 
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‘could not be within the jurisdiction of the arbitiators and there- ^ — Cr. 
fore. the. subject-matter-of the suit was ‘not within. the. arbitration ED 
clause. -The learned Judge declined to hold that the arbitration ` 1953. 


clause ‘could be treated as severable and could be invoked for Birla Jute 
IN settling thé dispute raised: in the suit.-,He.also declined to Manufacturing 
decide on the application whether the contract was void ab-initic Co. Ltd. 


in’ the view that the important issues relating to. that question A i 
ichan 
could: be more conveniently: tried in the suit. - Protapmull 


In support. of the appeal; Mr. Ginwalla contended in the Chakravartti, C.J. 
first place that simply because tht dispute in: the suit concerned 
the validity of the principal contract itself, it could not be held 
that that dispute was necessarily outside the-arbitration clause. 
Parties, Mr. Ginwalla argued, might submit to arbitration any 
` question they liked and there was .no reason why they could not 
validly and effectively submit! even “the question of the legality 
of the principal contract if they used sufficiently wide language, 
‘as the parties in the- present case had done. In-support of his 
contention, Mr. Ginwalla referred to .certain observations of 
^ Lord Wright and Lord Porter i in the case ue Heyman v. Darwins 

Ltd. (1). . P IM M XH E" 
| The precise-argument was advanced before the learned trial 
» Judge and he repelled it on grounds which appear to me-to be 
cogent. It is true that, the learned Lords whom Mr. Ginwalla . 
quoted did make somè observations which lend support to his 
argument, but the majority of the, House; constituted óf Lords 
Simon, Macmillan and Russell of Killowen, took a contrary view. 
. “I£”, observed Viscount Simon, L.C. “one party to-the alleged 
' contract is contending thatit is void.ab initio (because, for. 
example, the making of such a contractis illegal), the arbitration 
clause cannot operate, for, on this view, the: clause itself also is 
..void." . “If,”* observed Lord’ Macmillan, “it appears that the 
dispute i is whether there'has ever been a binding contract between 
the parties, such a dispute cannot be. covered: by an arbitration 
clause in the challenged contract. If there has never been a 
«contract , at all; there has never been, as.part.of it, an agreement ` 
to arbitrate.” Lord Russell of Killowen agreed with Lord - 
Macmillan.. The simple logic of that yiew is that in order to be 
effective, an agreement to refer must be à valid agreement but 


(1) [1943] AC. 366 00 s s 
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Birla Jute 
Manufacturing 
` Co. Ltd. 


"oW. 


Dulichand ' 


Protapmull. 
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Jf the: agreément. -be; contained ün the very contract, ‘dispute’ 
concerning which: are’ “agreed: by: it to be referted it ‘cannot be 


a. valid- agreement if the" contract itself be invalid, because. it 


. must fall along with- thé contract; being contained in it. - When, 


theréfore thé dispute, is as-to thé: validity of the .principal con: 


` tract, there is necessarily also a dispute as to the validity of the 


arbitration agreement and, consequently, there ‘cannot be--a* n, 


reference to arbitration on the basis of an agreement of such - 
disputed validity, because, in the first. place, if the principal 


J 


Chakravartti, C.J- contract be invalid; the agreement cah be:0of no effect and, in- the 


^ 


second place, in deciding the dispute, the arbitrators will: be, 
deciding their. own jurisdiction. A dispute as to the validity. of 
“a. Contract cannot theréfore be held to be within an arbitration 
agreement contained. in the contract itself and such a dispute 
cannot be referred to arbitrators or. dealt with by them under. 
such an. agreement on the basis that it is, to ee the language . 


. > of section 34 of the Indian: Arbitration id a " matter Caprese: to 


“ 


be referred.” “ a ee 1 


~ 


“an 


in the case cited: that the question was always:one of thé scope | 


s o£ the arbitration clause. “It i$ all”, observed Lord Wright". 4 


— 


LEM 


a question of the scope of the submission. “Hence; if the question 
is whether the alleged contract was ‘void for illegality or, being 
voidable, was avoided because induced by fraud or- misrepresen- 
‘tation or on the ground of mistake; it depends on the terms ot 
the submission whether, the dispute. [alls within’ the arbitrator S 
+. Jurisdiction." DM je ee E 


/ 4 £ p- xS - 


"er 


And again: “I I stiould prefer to put it € that. the “existence ot-^ 
his (i. e. the arbitrator Ps) jurisdiction in this, as in other cases is 
“to, be determined by ‘the words of the submission. I see’ no ` 


-objection to a submission of the question whether there ever was < 


a contract at all, or whether. if: there was, it had been avoided or 
ended.” . To. the same effect was the view expressed. by. Lord 
Porter.-, “ If two „parties ” observed his Lordship, “ purport to 
“enter into a eontract ahd a dispute ‘arises whether they have .. 
“done so, or not, ‘or whether ‘the alleged” contract, is. binding on- 
-them, I-see no reason why they should not refer that dispute to 
_ arbitration: Equally I see no reason why, if at the time they 


papo to make the contract they foreseq the. possibility of such’ 


- - b e á 
> ac ` » - 
ki 


Lord Wright idi Lord Porter, however, expressed. ue view. 4 


r 


-— 


` 


x 


^ 


Ta >œ 
r 


Vor. gr. ME "E 25 kir aps ~ 
d 7 i ^ ! d Hn " 7 


a dispute arising, they should not provide | in the contract 1tself - 


for the submission to arbitration of a dispute whether the con- 
tract ever bound them or continues to do so .^. . i dt 
may' requite vety clear language to. effect this result." " And 


Dn md 
Birla Jute 


CIV. 


arae 


1953. 
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again, " where the contract itself is repudiated in the sense that Manufacturing 


its original existence or its binding force is'challenged, e.g. where 
it is said that the parties were never ad idem, or where it is said 
that the contract is voidable ab initio (e.g. in cases of fraud, 
misrepresentation or - mistake) and that it has been avoided, the 


Dulichand 
Protapmull. 


- Co. Ltd. 


vV, 


——— T 


parties are not bound by any contract and escape the obligation Chahiavartti, C J. 


to perform any of its terms, including the arbitration, clause, 
unléss the provisions of that clause 'are wide -enough to include 
_ the question of jurisdiction.” ` ] 

With great respect, except in regard to cases where the 
alleged illegality of the contract is. not such as would affect every 


one of its terms, the majority view appears to me to be the obvi- 


ously preferable view. Parties may undoubtedly by separate 
l agreement, submit to arbitration,a dispute as to whether a parti- 


cular cóntract between them was valid, bit we are not consider- - 


ing that-case. We are considering a: case where thé arbitration 
agreement is contained in the very contract which is repudiated. 
In such a case, if the contract is repudiated on, for example, the 
ground that the parties were not ad idem, they were on that case 
also not ad idem with regard to the arbitration agreement and’ 
and consequently it is impossible to see how the arbitration 
agreement can be relied on in such a ¢ase to-sustain a reference, 
however wide its terms may be. No width of language can make 
up for the alleged defect in the foundation. Suppose the arbitra- 
.tion clause ‘comprised in express terms a dispute as to whether 
“the contract was valid or not. Yet, if the contract was impugned 
on the, ground that one ‘of the parties was minor or insane at 
the time or- that the whole contract was procured by fraud, even 


the express provision in the arbitration clause could not possibly . 


-authorise a: reference of that dispute to arbitration, because on 
the case made, the arbitration agreement would be equally in- 
valid and inoperative in law. It does not therefore seem correct 
to say that the parties.can always include in the arbitration 
agreement-a dispute as to.the validity of the contract, if only they 
use sufficiently wide language and that when they have done so, 
there can always be a valid reference of the dispute to axbitration, 
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-—1 even, when- the dgreemerit is contained - in thé: neoudiated con: ^ € 
. -tract itself: I must therefore overrule .the-first contention of ` 
S 253. ME Ginwalla,. based merely : on the generality of. the grs 
Birla Jute ` used. in the arbitration clause. EON P i a 
Manufacturing | " e ii : I MM ML |y 
"i SN iur fe "There might, “however, be cases whee (he: dg illegality,“ 
 Dulichand although it goes to the root of the coritract, is not such as would ` 


Protapmull. ` necéssarily affect even the ancillary terms. Such’ would be a case 

— where there” is no- question. of any contractual incapacity - of the 

" Chakravartti; C. J. parties or: of any basic defect which, “if it vitiates the contract at 

all, vitiates the whole, but only a. | nori-compliance with some" 

. provision of law whith affects the principal contract, but does 
t not. affect the arbitration agreement. It has been said that in © 
. “such a case, the question is whether the arbitration agreement: 
; ris séverable.- Lord Wright, who said generally im the. passages. 
4 I have quoted | from his speech - iin Heyman v.: Daruiris Ltd. (1,7 -. 
-. that he saw-no reason why there could not be a valid submission .- 
of-a question: as ' to whether. there had been a-contract at,all,. 
-  , made an exception ‘in another part of his 'speech in. réspect- of 

^ — case$ where the allegation might be that. there. had | been. no 
|. "consensus ad idem; but he added that'in other cases of n 4 

- >. tion of ‘the contract; "It would be a question ‘of construction, 

.' whether the collateral arbitration clause’ could; be treatėd as ` 

us ‘severable. and could be invoked-for settling such a dispute.".. Mr. - ; 
S _Ginwalla urged it as his second ‘point that’ ‘the arbitration- clause ; l l 


“an the present. case was severable and could -have' "independént. 
TU | 
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- _ The kaned "tial Judge- Sepelled tlie . ‘cotitention - of Mr Us C 
Ginwalla in the view, ‘that an arbitration agreement presupposed. ^ 
—..  g valid contract and thàt it was for that reason that it-had been ' ^ 
= a that when. the contract containing the- arbitration clause . 
* “was void'ab initio; because the making-of such a contract iwas - 
' illegal the arbitration also became ineffective. He pointed. out `; 
that Viscount’ Simon had pronounced on the precise "case -and 
chad not’ said” that: the: principal c contract. might - Jin ceftain “cases ' 
: ..C be void. ab initio, being in-contravention in law, but thé-arbitra: 
©. . - tion agreement:contained in it might still-survive: - That is one, 
P > way of looking-at the matter, but on “the facts: of the e present. case,” ^ 
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there is another. ; It is -true that section p of" the Ordinance Give. 


only makes a jute-contract, entéred into otherwise than in the j 


manner laid ,down in section 6, void but it does not make , 1953- 


arbitration agreements relating- to such contracts void. - Can it Birla. Jute 
therefore be said that-the invalidity, if any, attaches only to the M E 


^ principal contract, arising out of the manner of making it, ‘but ,. Sce 


there. having been no contractual incapacity in either of the 
parties, nor any mistake or fraud, they could validly agree to 
refer to arbitration disputes as to the validity of-the contract; ás 


Dulichand 
Protapmull. 





i they: had, done, and that there is thus no bar to the agreement Chakravartti, C.J. 
taking effect, even if the contract be challenged? The: answer, 


in my view, must be'im the negative. From one point of view, 
the arbitration agreement can be tredted as severáble, because 


“the. alleged contraventions of the Ordinance which are said to 


“have made the principal- contract void, do not. apply to the 
- arbitration agreement. Judged by the, Ordinance alone, the 2 


arbitration agreement stands apart and unaffected: ` But really 
it is not severable and cannot escape the effect of the pre- 
hibition contained in the Ordinance, because it relates to the. 


‘principal contract and thereby comes under the mischief of. 


Section 23 of the Indian Contract Act. That section provides 


p that ‘every agreement. of which the object or consideration is un- 
' lawful is ‘void’ and, further that the 'consideration or object of ' i 


an agreement is unlawful, if it is forbidden by-law or is of such 


_anature that, if permitted, it would defeat the-provisions of: any 
law. The wide terms of the section cover a large variety of 


cases, but - the principle underlying its Bp on to cases of 
the present type has. been thus: stated: “ When conditions are - 
prescribed by statute for thé conduct’ of any particular business 
or profession, and: such conditions are not observed, agreements 


- made in the course of such “business or profession are void, if 
~it appears from. the context that the object. of the Legislature - 


in imposing the condition was the maintenance of. public order 
or safety or the protéction of the. persons dealing’ with those 
on whom the condition is imposed: but they are valid-if no 
specific penalty i is attached to the specific transaction” (Pollock : 


- on Contract, 11th Edition, 277). I do not think, there is any 
. - reason for saying that” the enumeration of the objects of the 
Legislature, as given in the above passage, is exhaustive." The 


Ordinance, as its preamble' states, was promulgated for ensuring - 


-in equitable supply Di raw jute to the owners of different jute- 


- P - E - 


- - - 


* 1 
- - * NE - s t 
- r - 
, * ~ J m ey re 
- > ^ Pa are 
. 


246 ^ 7 - THE (CALCUTTA: LAW JOURNAL, > us gi.’ 
dus E ^ EET xu ! y e : ^ 
" x he 2 s 
Cvm. c Mills, bané a-criis "had, arisen in the jute industry on atcount =" 


M of owners of jute "mills not being able to secure adequate supplies 
2r ' . of raw jute at the controlled prices. In view of that object of ` 
Birla Jute ` the ordinance which was to. avert a disaster to a. vital industry 
Manufacturing ,of the State, an agreement in connection -with a.sale of jute.in 
S ce _breach of the Ordinance would clearly attract the ban imposed 
Sitidand by section 23 of the Contract Act. Nor .is there any reason for 
Protapmull. saying that section 29. would invalidate only “the contract for. 
sale itself but not also any ancillary agreement connected with it. ` 
Cha avarit, CJ. YE the giving of security for money purporting to be due under ~ 
; . an agreement which had an uhlawful object. is itself unlawful 
. [Fisher v. Bridges-(1), Geere v. Mane (29), an arbitration agree- 
^ ment regarding an unlawful. jute contract which. has the effect: 
- ` -of withdrawing: the contract from the viéw of the Court and' 
i enabling the parties to carry through an. unlawful jute deal; 
settling. such disputes as may -arise through the agency of a 
ee Tm private tribuna] of .their own choice, must also be unlawful. 
B Such an agreement aids the transaction of jute business in a 
~. . manner forbidden by the Ordinance. The other condition, viz: 
> o. a penalty should, be attached, to the transaction; is also. satisfied, 
- because section (3) of thé Ordinance makes the .conclusion of. 
a contract for the sale or purchase of jute, otherwise than in the ` 
manner- prescribed. by section 6'a criminal offence, punishable 
with. imprisonment or fine or both. “In my opinion, it is`clear - 
'' that when à-contract: for the sale. of jute contyavences the- 
Ordinance an arbitration agreement relating to it is “also unjaw- 
ful'and. that being so, when a, jute contract is impugned ds in: 
valid-on the ground that it was entered into in violation of the’ 
Ordinance, an arbitration. agreement-'contained- in the contract 
, is not severable and capable of having independent effect and 
^ * .  .'accordingly it cannot sustain a reference, of the dispute to arbi-- 
| “| trators." The second contention of Mr. Ginwalla must therefore- 
also be overruled. T 


- 


~~ 
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It appears to me further that even assuming that the arbitra- - 
4 tion clause is severable and the agreement therein contained can 
E - ^ ^ have independent effect, a: dispute as to whether the. contract, . 
is. void is not^comprised within the clause, It is- true that ‘all’ 
(50 Q dispütes-are comprised. It is also true chát the e. disputes: whica.- 
a Qj (854 3 E. € B. 342; 97 R.R. 70. E Ae 
(0) (1863) 2 H. & C. 889; 183 ROS en ll ` 
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are intended. to be within thie ambit of the dons: are debeis Cm. 


- as disputes ' arising’ out of or concerning or in “connection "with i" 


or in consequence of or: ‘relating to”. the contract. " But how- . 1955 
ever widely various, they arë to.be disputes about or under ' this Birla Jute 
contract.’ It appears to ine: that when: the - parties used the. Manufacturing 
expression, ' this contract,’ they were not: thinking merely of the Co. Lid. 
form of contract entered into by them;-whether it was valid or bd 
not, but of a, valid contract. The learned trial Judge proceeded es 
7 Protapmull. 
substantially on the same ground, but he did not deal with ^ — 
the question às a question of construction of the clause, at léast Chakravartts, C.J. 
directly. It is noticeable that the parties had present to their < ~ 
.minds a contingency when the contract, as such, might not be , 
in force and opetative and provided. that even in such contin- ` 
gency, disputes between them would be refeirable to arbitration. 
They. inserted the clause ‘whether or not the obligations of 
either or both parties under this contract be subsisting "and also 
the clause ‘whether or not this contract has been terminated or 
purported to be terminated or completed." , The first clause pre- ^e 
supposes that certain obligations arose under the contract and. 
:the second pre-supposes that a'contract camie ipto existence. 
But the parties did not provide that. disputes between . them 
“would be' referrable to arbitration, whether or not in law any 
obligation ever arose under the contract or whether or not the 
‘contract ever came into legal existence,at all. I would therefore 
‘conclude that even asa matter of construction, the arbitration 
clause must be held to contemplate a valid contract and not to - 
cover a dispute as to whether or not the contract was valid. 
Mr. Ginwalla lastly contended, as he had -done before the 
learned trial Judge, that the question as to whether the contract 
was void ab initio or not, ought to- be decided on. the present 
application under section 34. In support of his contention, 
lie relied on the'decision of S. R. Das, J. in the case of Khusiram 
Benarsi Lal v. Hanutmal Boid (1). In that case, it was. un- 
doubtedly held that when on an application being under sectiorr 
34 for the stay ofa suit, the plaintiff raised the plea. that there 
was no valid arbitration agreement, because the contract con- 
taining it was itself void, as he was saying in his suit, an issue 
arose ‘between: the parties as to whether there was a valid and j 
operative agreemént which was the samething as whether there 
was a valid contràct and the Court not ony had jurisdiction to 
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Cin. =; "decide the i Issue but ale could not stay: the suit o or any part of At 
' i without’ -décidirig - ‘the. same; But it wasi added that while ` 
it would- be necessary. to decidé the issue if a stay was to be ^ 
“Birla. jute pan, it would not be | necessary tó decide it if the Court: 
 Mariüfsituring thought it. proper. not -to Order ‘a. ‘stay for“ other ‘reasons and 
Wa E> suck reasons might be: the. complicated nature of the issue which - 
' Dalichand could be more conveniently tried in the suit or the fact that the 
~Protapmull. | only xelief asked for in the.suit was a declaration. that the. | 
“—= .. alleged | contract, including the. arbitration clause as a term 
Chakravartti, CJ. thereof, never came intó existence as a valid. contract. 
us "M LM In such a case, the. court might -decline : to embark upon 
JEDE E consideration of the question .of the formation, existence 
E , : and validity . of. the contract in.” the exercise :0f its* dis- ' 
l z5 .: ‘cretion. It was however also said . that when it was- pátent 
that the objection to the validity of the contract was not genuine 
GE and raised in good faith but only a device to avoid: arbitration, 
Doors ^ "the Court". would act properly in. exercising: its. discretion in- 
ya --7 favour of , deciding the issue on the application by way, of. 
g -deciding the validity of- ‘the: agreement and if the decision, went 
‘against the plaintiff, he would have. only. himself. to, thank.. 
‘That course might particularly be adopted in cases Where the 
bode 7. suit included other claims which would be within the arbitration | 
t e agreement, if the ágreement subsisted and-where the basic objec: A 
S 7 tion sto the validity of the contract, and of, the agreement. as a 
| T M “part of. it, appeared to be' disingenuous” and frivolous: With 
ZO MM - great respect, I find it-difficült to accept all of. these propositions l 
^ = -without further ‘consideration, but' in any event,. they are-of no - 
^. i, assistance to Mr. Ginwalla in the present case, -5 c7. o e. 
uma vr a Tue true that on an application under section $4: the follow- 
ding. three’ questióris arise. for decision of the- Court, , viz. Eo 
.^- ^ ` whether the’ plaintiff in the suit sought to, be stayed. is.a party | 
EN > to the. arbitiation agreement, (ii) whether ‘the "applicant. undet . 
Eu section 34 is a party and. (iii) whether the claim in the suit, is in - 
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Ba (o respect of any matter agreed" to be'referred. When the élainr 
Us qn the suit is fora declaration; that ‘the alleged: contract: i$ void 
0007. ab initio, the third question means a` question whether a dis-. 
D EN. ‘pute as to thé validity, of the contract. is within the arbitration. 


d ras ‘agreeinent: and’ when the arbitration agreement. is contained i in | 
l . the contract ‘and - is also, so far as its: language goes, wide enough ` 
' “to cover any dispute, ‘the question narrows down to a question: 
l È whether there 15 any valid Sgreemenk. to refer. - "That question . 


tr 
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arises because, in the first place, the contract ‘which contains the 
agreement is itself impugned , as invalid and-because; in the the 
second place, ‘if ‘there was, no, valid agreement,. nothing was 
validly agreed to be referred. But as I havë.-alreadý shown the 
question’ whether there was;ever a, valid contract, between the 
parties can never bea question, for the arbitrators;.when the arbi- 
tration Agreement which gives them jurisdiction is'contained in 
the very contract which i is impugned, not-because such-a question 
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cannot be within the, words of the arbitration; Clause, but Chakavartt: C J 


because decision of such a question -by, the arbitrators which 
would involve ; a decision of. whether the arbitration.agreement 
from which they derive their, authority is valid; is in thé nature 
of things impossible. In those, circumstances, it; appears to me, 
as at present advised that no, useful, purpose-can be served by the 
Court proceeding , to decide on the, application, under section 34 
whether, there is a valid arbitration agreement :and necessarily, 
except where the alleged invalidity, of the contract;cannot affect 
the agreement, whether there is a valid ,contract:{ .Suppose it 
holds ‘that the agreement and the contract containing it-are valid. 
Can it, on the basis of that finding hold that. the dispute’ raised 
In the suit, as. to. whether the Contract, is valid is.;within the. 
arbitration clause and a matter agreed. to be: referred? : Obvi- 
ously it cannot, because such a dispute can “never, be within: the: 


, Jurisdiction of arbitrators. If it cannot so hold, it cannot stay 


the, suit, because section '34 does not empower the Court to-stay 
the suit on its own,view that there is a valid contract and the 
plaintiff's contention to.the contrarv is unfounded. If the dis- 
pute raised,in.the,suit as to whether there is a valid contract 
must .remain, outside the. arbitration -agreement, . however un- 
substantial it may be, that dispute-can be finally decided only 
in the suit and the Court'cannot'lày it to rest by finding on the 
application under section 34 that there is a valid contract. nor 
can it stay fhe suit on, such a finding... -So long as any one of the 
conditions laid.down in-section 34 remains unsatisfied, the suit 
cannot -be stayed. ;Phe section undoubtedly. confers a discretion 
on the Court but it is.only a.discretion to stay or:not stay the 
suit after the conditions laid. down in, the.section are found to 
be ‘satisfied, or a, discretion’ not to stay the.suit in view of the 
difficulty.of. the questions on the facts of 'a.case, but it is not a 
discretion to stay the suit even if one ofthe. conditions, may ‘be 
unsatisfied. It follows that the moment it “appears that the 
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dispute raised-in the suit-is not a dispute’ in respect of a matter 
agreed to be referred, eg. a dispute as to whether the alleged 
contract is void--there -can no longer be any question of staying 
the suit. . To proceed: theréaftér to decide; ih a case where the 


Manufacturing arbitration agreement-is/coritained in -the impugned contract, 


ie Co. Ltd. 
v.- 


Dülichand . 


whether the arbitration agreement" or the contract containing it 
is valid, can be productive of no' practical result, except perhaps 
that if the contract is found to be valid, the plaintiff will have 


Chakravertt: C.J: a short-shrift in the suit. -It also appears to me that the whole 


2 


scope’ of section 34 is an enquiry as to whether the suit will be 
stayed and the moment’ it'appears that the suit cannot be 
stayed, because the dispute raised by it is not a dispute agreed 
to be referred, the section exhausts' itself and there is no warrant 
in its provisions for proceeding further to decide any other issue. 
One. must hesitate to differ from so eminent and experienced , a 
Judge.as S. R: Das; ‘J. but before assenting to some of his pio- 
positions, I should require tó have my doubts dispelled. ` His 
- Lordship relied on certain observations of Lord Porter in 
Heyman v. Darwins: Ltd. (1) but those observations were cer- 
tainly influenced by the ‘view’ of the learned ` Lord that even a 
dispute as to whether there- was any contract at all could be 
submitted to o and that oy an agreement contained 
in the. ‘contract. itself. 


Tut even accepting every one of the principles laid down 
by S. R. Das, J. Ido not think that this is a: proper cáse where 
we should take it-upon ourselves to decide on the application 
under section 34 whether the contract, including therein the 
arbitration agreement, was valid. There is no reason for saying 
that the question is not a serious question and-that it'has not 
beén raised in the suit in good faith. "Whether the signature of 
a broker is sufficient for the purposes of'an offer under the 
Ordinance, whether the fixation of a period for the conclusion . 
of a contract is mandatory and whether the period of delivery 
prescribed by Rule 12 applies only when there is no agreement 
between the' parties or whether any agreement as to the period 
of delivery must be subject to maxium laid down in Rule 12, 
are all difficult and substantial ‘questions. In my opinion, the 
learned Judge ‘exercised his discretion propery in leaving them 
to be.decided in the suit. 

(1) [943] A.G:.g56. . 0. 0. 0S 0 oc m 
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This, however, does. not, dispose of, the case. The suit not Civu. 
only asks for a declaration that the contract was void ab initio, ES 
but, also, alternatively, for'a declaration. that the contract has oe 
become frustrated and for a declaration and adjudication of the Bira Jute 
rights of the parties. The last two matters are clearly within Manufacturing ^ 
the jurisdiction of arbitrators, if there is-a:valid arbitration C°- Ltd. 
agreement. There is certainly a danger, to which Lord Porter D no 

: ] Ms ichand 

adverted, of a party, defeating an arbitratión" agreement by PH 
simply bringing a suit and putting in there a claim for a de- Chakravartti C J. 
claration that the alleged contract was void, “ at any rate until 
the question.of jurisdiction had been decided." -A stoppage . 
of the arbitration proceedings. till the question of jurisdiction 
has been decided in the suit cannot, I apprehend, be avoided 
but when there are otlier questions raised by the suit, there is 
no reason why the plaintiff should be allowed to avoid arbitra- 
tion even with regard to them, if jurisdiction is-found. The 
proper course to adopt in such a case is either to keep the appli- 
cation under section 34 pending till the question of jurisdiction 
is decided in the suit or to. make a conditional order. The 
latter appears to me to be the more convenient course. 


In the result,- the appeal is allowed in part. In modification 
of tbe order of S. R. Das Gupta, |. declining to stay the suit, 
" I direct that the suit shall proceed for a decision, in the first 
instance, of the claim to the first two declarations asked for in 
‘the plaint. If it be held that there never was a valid contract 
etween the parties and that the alleged contract including 
“all its terms, was void ab initio, the suit, will necessarily be 
decreed and will come to an end. If, however, it be held that 
the contract was. valid, the. rest of the suit shall be stayed. 
Each party will.bear its own costs in-this-appeal.: The Appellant 
will be entitled to file its written statement within three months 
as prayed for. BRUM ps 


-- A. K. Sarkar, d.:—I.agree. ir, 


e? 
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Orr. Dignam & Co.: Solicitors for the Appellant. 
K. K. Dutt & Co.: Solicitors for the Respondent. | 
| nda NE IN BN, 


S.G.K. l Appeal :allowed in -bput..: 
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, Before Mr. Jaik Byan Kumar Mukherjea, Mr. Justice 
N. Chandrasekhara Ayat, Mr. Justice Ghulam Hasan. 


KALIPADA KADUK a & Another. 
3 I i "D. 


PALANI BALA DEBI & Others.* 


Hindu Widow's . Estate—Shebaiti Right, alienation by the widow—Rever- 
sioner's suit for recovery of possession —Adversc fossession and limitation 
—A pplicability of Articles 124 and 141 of the Limitation Act—Limutation, 
whether it runs against the reversioners during the widow’s life time or 
only- on her death—Import of Section 2(8) of the Limitation Act— 
Whether adverse ponen against ad widow bars reversioner's right. 
Alienation of the shebaiti right by a shebait in favour of a stranger is 

absolutely void in. Hindu Law and cannot be validated even on the footing 

of'a custom. The alienee of the right is, therefore, a trespasser out and 
out and his P as against the transferor is adverse from the very 


beginning. : i ` 


Unlike the office of a trustee, which carries no beneficial interest with 
it, a shebaitship combines in it both the elements of office and property 
As the shebaiti interest is heritable and follows the line of inheritance from 
the founder, a female heir can have only a widow's estate in the shebaiti 
inté1est with restricted rights of alienation and on her death the property 
devolves not on her heirs but on the heirs of the last male owner. 


Pydigantan v. Rama Dass (1) and Lilabat: v. Bishen (2), dissented 
from. 


Despite its having some legal characteristics of property, shebaitship 
does not come under the category of immovable property as it is; known 
in law, On the other hand, it is quite settled that shébaiti right is a 
hereditary office and as such comes under the express language of Article 124 
of the Limitation Act. For these reasons, Article 124, and not Article 141, 
of the Limitation Act should govern suits for the recovery of shebaiti right. 


* Supreme Court Appeal No. 19, Of 19527 against’ the judgment: and 
decree dated the 19th June 1950 of the Calcutta High Couit (Das and Guha, 
JJ.) in F.A. 48 of 1949 arising out of judgment and decree dated the zend 
December 1948 of "the HE of the Subordinate Judge srd Court, 
24-Parganas in Title Suit No. 53 of 1944. 


(1) (1904) LL.R. 28 Mad. 197. 
(2) (1907) 6 C.L:J. 621. oo 
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Í Reversioners do not trace their title from or through the widow and CIVIC. 

as ‘such’ ‘adverse: posséssioii against ‘the Widow 'does not defeat the title of — 
the reversioners to whoin! the ‘ciuse’- of. action’ ‘accrues ‘and ‘against whom 1953. 
limitation. begins to tun only on.the death’of ‘the’ female’ heir. “The female D 
heir therefore. does, not come within the ,definition ot “ plaintiff " in Kalipada 
Section a(S) of the Limitation; Act to bar the 1eversioners; suit., 0. — Chakraborty 
-- “Except where! d-dédree ‘has Deen ‘bbthined fairly and properly and with- Palani Bala 
out fraud .and’ collusion ‘against’ thé’ Hindu ' férnale’ heir” in“ 1espect of a Debi. 


property held by her, as-a' limited. owner, the Gause of action fora suit =" — 
to be instituted by a reversioner to recover such property either against an Mukherjea, |. 
alienee from the female “heir or a, trespasser who held adversely to her 
accrues only on the death of the female; heir. 
f 1 


A TES : } 
Appeal by, the Plaintiff 2 o sss tay, 


à 1 


a, r ; jr E E ‘ 
The material facts will appear Trom“ the-jiidgment. 
tr sie, phat N 


. 


N. C. Chatterjee, Senior Advocate aid A. K. Dutt, Advocate 
instructed by Sukumar Ghose, Agent for the Appellants. 

~ Panchanan Ghosh, Senior Advocate and’ Radha Kanta 
Bhattacharjee, Advocate, instructed by R. R. Biswas, Agent for 
the Respondent No. 1. di 


k 


The Judginent of the Court was delivered by— 





. . B. Mukherjea, J.:—This appeal is on behalf of the plaintiffs January, r6. 
and is directed against the judgment and decree of a Division 
Bench of.the,Calcutta High Court dated June 19, 1950 reversing, ' 
on. appeal, those, of the Subordinatei Judge,' Third Court, 
24-Parganas, passed;in Title Suit No. 53 10f! 1944. D 
The. facts. material for our present purpose are not in dis- 
pute and the controversy between the pàrtiés practically centres ' 
round'one short point, namely, whéther or not the: plaintiffs" 
. Suit 'is*barred by.limitation." The:tfial court decided this point 
in favour ofthe plaintiffs; while the: High ‘Gourt hás taken a 
contrary:view in appeal) :' a ee a MUERE 
wu a edie - 


E 1 
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` - The subject-matter of dispute is oriéthird share’ of shébaiti 
right in féspect of à privàte debutter dedicated to an idol Known 
by the name of Dakshineshwar Jew and situated at a village 
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called. Dhop Dhopi within the distrrict of 24-Parganas in West 
Bengal. The deity is an ancient,one and its reputed founder 
and first shebait was one Udhab Chandra Pandit. It is not 
disputed that by successive devolutions the rights of the shebait 
came to vest in one Iswar Chandra Chakroborti, who was the 
common ancestor of the parties to this suit. The following 
genealogical table will make clear the relationship of the several 
persons who figure as parties to the present litigation as between 
themselves and also to their common ancestor. 


Iswar 


| | | | 
Ashutosh Govinda Gopal Sadananda ‘Trailokhya Haran 





(dead) | | =Rajlakshmi. 
Surendra Sashi 
(adopted) | 
=Tarakali Abani 
! (w) (Deft. 4) 
Kali Nimai 


| | BENE 
Moni Sarat x dee Nagendra 

(dead) | S | 
Bidhu Gop Palani 


(Deft. Pdl "ala (Deft. 1) 


Iswar died leaving six sons as his heirs and they were 
Ashutosh, Govinda, Gopal, Sadananda, Trailokhya and Haran. 
These six sons when they divided the properties of their father, 
divided the shebaiti right also which devolved upon them in 
six equal shares; and this division was by the method known 
as palas or turns of worship, which means that to each one of 
the sons was allotted the right of worshipping the deity for 5 
days every month and during these days he alone was to dis-: 
charge the functions of the Shebait and receive the emoluments 
attached to the office. Gradually, a custom grew up in the 
family according to which these palas could be bought and sold 
or otherwise alienated amongst the members of the sbebait's. 
family. Govinda, who was the father of the plaintiffs and- who 
‘got 5 days" pala every month in his share, sold his interest in the 
shebaiti to Haran, a brother of his, and the: Polos was that Haran 


"~ 
[3 


1 c - = = 
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acquired ` 10' days” Bala every month” or ‘one-third share, in the 
entire ‘shebaiti right» Haran died without any issue léaving him 
survivng; his widow Rajlakshmi as his ‘sole heir under the Hindu 
Law. and! Rajlakshmi 'coritinued to ' hold this. one- third share 


of shebaiti ‘right ‘along with other properties of the deceased. 


On 17th. June 1930 Rajlakshmi: granted an ‘ijara lease of her 
shebaiti»right for a term of two ‘years ‘to one Satish Chandra 
Dey. -On ist of April: 1921, Satish sold this ‘leasehold interest . 
in respect to the palas to one Ram Rakhal Ghose. Previous to 
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that, on 6th of August 1920, Ram Rakhal had himself taken a ' 


lease “from Rajlakshmi' of her shebaiti right for ‘a period of 5 
years; this-lease to ‘commence at the close of the previous lease 
in favour of Satish.: Ram Rakhal admittedly got possession of 
the office of shebait and-began to exercise his rights as such on 
and from the 1st of April 1921. By a deed of conveyance dated 
the 7th. of ‘November 1921 Railakshmi.made an out and out 
sale of her shebaiti right in favour of Ram Rakhal and twenty 
days : after this purchase, that is to say, on-27th November 1921, 
Ram Rakhal in his turn sold this interest to Nagendra and 
Surendra, two,of the sons of.'Trailokhya. Surendra died some 
time afterwards and on soth of June 1925 his. widow "Tarakali 
sold her.husband's share in the shebaiti right to Nagendra, her 
husband's, brother. Thus Nagendra in addition to what he 
had inherited from his. own father came to hold the entirety 


of,a third share in the shebaiti right, represented by 10 days’ 


bala every month. which was previously held by Haran. Raj- 
Iakshmi. died on 22nd December 1943 and the two plaintiffs, who 


are the two surviving sons, of Govinda, filed the suit out of 


which -this appeal arises for recovery of possession of this one- 
third shebaiti right of Haran on the allegation that they were the 
next heirs of Haran at the time of Rajlakshmi's death. 

E NEUE T X x M LAN 0 A "E p 
Nagendra had died in the mean time and the first and the 
principal defendant in the suit is his daughter Palani Bala, who 


is a minor and is represented bv her:husband as guardian. The“ 


second defendant is the receiver, who has been placed in charge 
of the properties. of Palani Bala.in a guardianship- proceeding 
pending before.the, District Judge of 24-Parganas. The de- 


fendants 3 and 4 are the surviving descendants of Iswar who: 


hold the remaining interest in the shebaiti right. 
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The case of the plaintiffs, in, substance, is that the one-third 
share of the shebaiti right, which was held by Haran during.his 
life- time, devolved. upon his widow Rajlakshmi who had only 
the restricted rights of a Hindu widow in respect to the same. 
On the death of the widow, the interest vested in the plaintiffs, 
who were the nearest heirs of. Haran at the time of Rajlakshmi’s 
death. , They, accordingly, prayed for being put, in possession: of 
this one-tbird share of the shebaiti right, represented, as stated 
' aforesaid, by 10 days’ pala every month, after evicting the defen- 
. dant No. 1 therefrom. There was a claim also for mesne pro- 
fits from, the date of the widow's death.. In. the: plaint a descrip- 
tion has been given of the temple, its appurtenant. lands and alse 
of the. structures ‘standing thereupon, but-there is no. prayer for. 
possession in respect of these properties... e 5 . « J+ 


The suit was ‘resisted on behalf'of defendant No. 1 and 
the main contention raiséd was that as the sale of her shebaiti 
right by Rajlakshmi, the widow of Haran, was a void transaction 
which did not create’ any right in the transferee, the possession. 
of Ram Rakhal and after him his vendees, who were the pre- 
decessors ‘of defendant No. 1, was adverse against all the shebaits, 
and the deféndant No. 1 ‘consequently ‘acquired an indefeasible 
title to this third share in the shebaiti right by adverse possession. 
and the plaintiffs’ isüit was barred : ‘by limitation. ‘Several other 

coritentions were: raised but they are not material for our present 
purpose. =“ E 

— “The trial Judge by. his judgment dated the $snd December 
1948 overruled the pleas taken by the defendant and gave the 
plaintiffs’ a: decree. : On ‘the question of limitation, ‘the’ Sub- 
ordinaté Judge héld that althóugh Article 141 'of the Indian 
Limitation Act was not attracted ‘to this case, ‘yet the plaintiffs’ 
suit was not- barred by limitation. "Two reasons have been 
assigned “for this view. It has been said in the first place that 
Nagendra purported to purchase only the life interest of Raj- 
lakshmi; consequently his position''as purchaser. was in recog- 
nition of- the interest! of the’ réversionary heirs of Haran." It 
is said further that as Rajlakshmi' and Nagendra were both co- 
shébaifs of the: deity; the possessión of the latter could not have 
been: ‘adverse " to: the former, they being in the position” of 'co- 
sharers: in law and nothing like’ ouster being alleged Or proved 
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<, »Againstithis;judgment; the defendants’ r and'2 took an 
appeal ;to: the: Calcutta. High’ Court and’ the"appeal was ‘Heard 
by: a», Division :Bench -consisting of'Das'and Guha’ JJ. "The 
learned: Jadgés while affiirming/ all the: other findings arrived 
at by the rtrial- judge idisdgreed with -the latter'on the question 
o£: limitation. :cIt was: held by the High Court that. the ‘proper 
Article to apply'in ‘this case "was Artidle 124 of the Limitation 
Act,.and ‘asthe ‘defendant ‘No. 1'and her predecessors bad been 
in ‘possession::of: {the ‘hereditary’ ‘office’: oF the’ shebait^ adversely to 

the plaintiff for more than ve years prior ‘to the institution of 
the suits:the plaintiffs’ iclaim was barred’ ‘by limitation. In this 


view, the judgment of the trial court was reversed and io: plain- 
tiffs’ suit "ismissedl: 2b.) Nani aa babi "tts, 
TET RTI k 

"nc The only point casivassed before! us'in this appéal i is that of 
limitation anditlie arguiiients ‘that have! been advanced before, us 
on this‘ point by’ the’ Téarned counsel on both’ ides really raise 


two quéstions for ‘our determination: SYTHE first ‘is’ Whether on 


- 


the/facts*oE ithe ipteseht case the plaintiffs’ ‘stiit is governed by 


Article 1174 Jor "Article fiio: thé Limitation’ Act?” If’ Article 
igieis*the’ appropriate :Article; it is ‘not disputed that’ the plain- 
tiffs^suit is ‘well ‘within’ time; ‘but’ if Article 124 15 applicable,’ 


. thé ótlie£'point that Would require: ofisidefàtion i is; When did the 


défetidanti'or her predecessors take' possession ` ‘Of the héreditaty 
office of shebàit adversely' to the plaintiffs?” Was their possession 
adveise from. ‘the! very 'date of the tédhisfer by Rajlakshmi or did 
it éco ome 86'only- at her death? ': Se ee dum 1 


, 
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. "phe! pióposition | ‘ig well establishéd that. € ihe alienation of 
the shebaiti right! by'a' 'shebait i in favour of'a strariger ig absolutely 
void'i in Hindi Law and’ carinot: be validated | even on the footing 
of a‘ ‘Easton. "Thé ilienee: of the right is. théveforé, à trespasser 
out and out and: his’ ‘posséssion as ‘against the: “transferor: is ‘ad- 
verse "fróm' the very? bégirinitig." Mr: ‘Chatterjee appearing for 
the plaintifs -aj ppellants has’ not: assailed the correctness of this 
proposition " "oft law! his! 'conténtion “is that < ‘the possession of 
shebaiti ‘right’ ‘by defendarit No. t "and her ‘predecessors’ might 
‘have “been: adverse gaint 'Rajlakshmi eer sincé thé date of 
tratisfer ‘atid ón the “strength: of such’ possession they "might have 
acquired a statutory‘ title" against’ her in "respect of the shébaiti 
interest: but such adverse possession for more’ than ‘the statutory 
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period, though it might, bar the widow: would -not bar the re- 
versioners who do not derive their title from or through- her: 
This, it is said, 1s the principle underlying the Eaw of Limitation 
in India ever since 1871 and Article 141 of the Limitation Act 
expressly recognises. and gives effect to it. It-is contended by 
Mr. Chatterjee that even if Article 141 does not apply to the 
facts of the present case and Article 124 i$ taken to be the appro- 
priate Article, the plaintiffs‘ suit would be quite within time as 
the defendant-or her predecessors must be held to have taken 
possession of the office, of the shebait adversely to the present 
plaintiffs only when the widow died and not before. that. 


On the other hand, it has been argued .by. Mr. Panchanan 
Ghose that there is nothing like a general principle of law that 
adverse possession against a Hindu. widow could-not be reckoned 
as adverse possession against her reversionary heirs. “That, it ts 
said, is. only a special rule which rests entirely. upon the. parti- 
cular provision of Article 141 of the Limitation*Act and- is con- 
fined, in its operation, to cases which come within the purview of 
that Article. Mr. Ghose's contention is that Article 141 has no 
application to the facts of this case arid consequently there is no 
reason. for holding . that adverse possession: against the widow 
if it was, continued for the statutory period would not bar the . 
reversionary heirs also... This, he says, was the law prior to the 
introduction of Article 141 into the statute book and that is tbe 
law which governs all cases even now which do not directly 
come under that Article. According to the learned counsel, 
Article 124 is the proper.Article which governs this case and the 
possession of the transferee of the-shebaiti interest being ad- 
mittedly adverse to the holdery of the’ office at the date of the 
transfer, it would be adverse against the next holder:also; no 
matter whether- strictly he derives his title from the previous 
holder or not... It is urged that in the case of a hereditary office 
like that of a shebait, the- -powers of a female shebait^are in 
no way more, restricted -than ‘those of a male shebait and-as the 
trust estate during the incumbency of a female shebait resides in 
her completely and effectually as in a male trustee; the male 
trustee who comes, “after, her- cannot claim the benefit. of the 
principle upon which Article 141 of the Limitation Act is 
founded. -The points raised are no doubt Parere and ss 
careful examination., T M 
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Jex It may bé mentioned’ at the outset that'in the’ old Limitation 


Act (Act- XXIV of 11859) there was rio ‘specific provision. ‘relating 
to. suits’ by: reversioners- for TécoVery'of » possession Of propérty 


held by:a' Hindu. widow in her ‘restricted’ right. There were 


provisions only.of a most gerieral cháractér contained i in’ sections 
rand 16 of the:Act, under which limitation: for! sui to récover 
immovable and. movable" properties s Was 1$ ‘and’ 6 years respec- 
tively.“ from’ the time! the' cause: of action". arose!” "Even before 
Em 'Actirwas passed, in 'a case Golickinani® v. !Digafhbar" Gy 


écided by'the:Supreme Court ‘of Calcutta, Peel, ‘Cy. madé the 
ME observation’: "+ ^i^ belli. zem OF qu Luther ore ein 
rear Jas » 0 os E »3 dU ry t ’ Vt [o oua "id ade HTL 


RN pnt 


“Tt Has- been 'invariably- cofisidered fór many years that 
:. the widow fully represéntéd: thé"éstate,and it is also settled 
(Jaw ithat/'adverse possession’ which ' bars Her’ ‘bars the heir 
"after het,- which would ‘not be the ‘case’ jf she: Were a ri meré 
Axfenant for- > as-knówn' is the Eniglish Jaw.” NL 

er eee ae) es a iuo xu b qoae Ple f Rec e EYES 

tv qn. 1863 the case iof- Katama ,Natchier V. “Rajah ‘of | ‘Shiva- 
gunga' (2) was ‘decided by-the’ Tüdicial ‘Committee of the Privy 
Council and: the-propositioi was aid dowi, "which has. ‘not’ been 
questioned’ since’ then; : that! “whérit the ditare of deceased 
Hindu has’ vested: in‘a‘feniale heir, ‘a! décréc faitly and’ properly 
obtained agairist hein! regard’ to her estate’ fis im the Absence of 
fraud or collusion binding òn” thë-tetefsioary heir.” ? Turner, 


L:]“who delivered ‘the judgment of the Board; ‘observed i in course 
of ‘his judgment: UAT NANG Ee EE E Ah. "Y excepi cud et: qut 
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« sans Phe whole edate Wwoüld-fór the tim be vested it Br, 
“absolutely for: some’ purposes, though:“in Some! fespects, "fot 
IDE qualified" interest; and: uritil' ber “death’ iit could” not be 
Lidascertained*who would be entitled 8 siiccéed: - ‘The same 
"s "principle “which his? prevailed in’ the! courts in this country 
"Tag to! tenants-in-tail representing” che inheritance, would 
^: géem to "apply: to tli& case of 4 Hindu vidów; and it is obvious 
:»* that there ^ would" Dé! the ‘greatest possible’ ihconvenience' 'in 
' ^ holding Ithátitbe succeeding heirs? Wére iot bóund by a 
decree fairly and properly obtained against "the Widow.” ' 
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The case proceeded entirely on the footing that although 
the widow for some purposes has only a partial interest in her 
husband's estate, for other purposes; the whole estate vests in 
her, and that her interest is somewhat akin to that of a tenant- 
in-tail under the English | law. If,the suit was not in respect of 
a personal claim against the widow but in respect of the estate 
which, ín law, she fully represents, a decree fairly.and properly 
obtained would. bind the reversionary interest [Vide in this 
connection Jugal, Kishore v. Jotindra (1)]. There, was absolutely 
no question of adverse possession raised in-this case, but ithe 
rule enunciated in it was relied upon in deciding. several cases 
under the Limitation Act of 1859, where the question 
arose as to whether adverse possession for more, than the statutory 
period, which bars the widow, would bar her reversionary heirs 
also. The leading pronouncement on this -point is to be found 
in Nobin Chunder v. Issur Chunder (3) upon which Mr. Ghosh 
has laid very great stress. In that case a trespasser had taken 
possession of the estate against the widow and it was held that 
such adverse possession was effectice against the reversioners 
as well. The cause of action, it was said, accrued to the widow 
and a suit by her or by her.reversioner must. be brought within 
12 years from the date of dispossession as laid down in section. 12 
of the Limitation Act of 1859. The decision can certainly be 
justified on the Law of Limitation as it then stood. The Act 
of 1859 did not provide a separate rule as regards reversioners 
and all suits for recovery of possession of immovable property 
had to be brought within 12 years from the date of the accrual 
of the cause of action. If there was a trespass against the widow, 
the- commencement of the trespass would constitute the cause of 
action for the suit,and-a suit against the trespasser would have 
to be brought within 12 years, no matter whether it was brought 
by the widow or by the reversioner. . The learned Judges. could 
not overlook the fact that it was not possible for the reversionary 
heirs to institute a suit for possession during the life time of the 
widow. The difficulty, however, was got over by invoking the 
principle of ' representation of the estate'by the widow’ enunci- 
ated in the Shivagunga case (3) Sir Barnes Peacock, C.J. 
observed as follows: > 2E "o wes s 


(1) (1884) 11 LA. 66 (73). (3) (1868) 9 W.R. 505. 
(9) (1865) 9 Moo. I.A. 539. Togs 
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ee dt is said ‚that, the :reversionary heirs could: not -gue 
gs for. possession durae the life time, of the widow, and that 
., therefore they ought not to be barred by:any. adverse hold- 
,; Dg against the. widow, at a- time -when:they could not sue. 
, But when we look at the widow as à representative and see 
-;ı__ that the reversionary heirs are bound by. decrees relating to 
i “her. husband' s estate which-are obtained against her without 
= fraud or, collusion, we sare of opinion. that they are also 
, bound by Umi ion zm which E without fraüd or epus 
T _sion,: is Pate ERES TD 
Since an ud ene decuit dosis widow was. held binding 
upon a reversioner on^the principle of representation of the 
estate, a similar result was held to follow in the case of adverse 
possession’ against her.so.as.to put an end to the reversionary 
interest. This principle was.affirmed: by the Privy: Council in 
Aumirtolall v. Rajonee -Kant (1) and Sir Barnes Péacock, who 
delivered- the judgment, expressly affirmed the decision in Nobin 
Chunder .v. Issur Chunder (2). It may be. noted here that 
though the Privy.Council judginerit inthis case was passed in the 
year 1875 it was a eon under the old: Limitation e's of 
i E ae l . E EN d 


~ - ~ 


In 187í a new Limitation Act was passed which repealed 
the earlier Act of 1859.: Article 142. of this Act (which corres- 
ponds to Article 141 of-the present ‘Act) expressly prescribed a 
period of limitation of.14 years for.a-suit by a ‘Hindu entitled to 
possession of immovable: property on the déath of a Hindu 
female heir, the limitation to run from the time when female 
heir died.. This provision, extended further, so as to include a 


‘suit by a Mohammedan, was reproduced in the Act of 1877 and 


again in Article 141 of:the present Act. It seems to us to be a 
correct view to take that this was a change deliberately made by 
the legislature in the existing law. Article 141 speaks of a 
“like suit" and this means that it is a suit for possession of 
immovable ` property which is provided for in the previous 
Article. The earlier Article relates to a suit by a remainderman 
or a reversioner in the technical sense of the. English lawyers; and 
lest there be eonun if the expression “ revetsioner ` " is used 

G) (1874) £ LA. ng c? MN" 

(2) (1868) 9 W.R. 505. i 
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with lae to the estate-öf a Hindu or Mahommédan jeale 
heir, the legislature deliberately - used’ the words `“ “a Hindu 
or .Mohommedan entitled to possession of" property on 
the: death of a female heir.” : The’ estate of a ‘Hindu 
female heir, as is well known; is extremely anomalous in its 
character; it cannot be ‘described -either as an estate of inherit- 
ance or one for life, though it partakes of the: nature ‘of both. 
The intention of the legislature in introducing this provision 
was obviously to do. away 3 with thése anomalies for the purpose of 
applying the Law of Limitation and for this [ purpose the Hindu 
widow's estate was completely assimilated to that of a tenant for 


life’ .This‘ was the view taken; and in our opinion quite rightly, 


by a Full Bench of the Calcutta High Court ‘in Srinath Kur v. 
Prosunno Kumar. (1) and: by the’ Bombay ‘High ‘Court ‘in 
Vundravandas.v. Cursondas (2), the decision in the latter case 
being. affirmed by “the Privy ‘Council "in -Ranchordas v. Parvati 
(8: The decision:in Ranchordas's case (8) has all along been 
treated .as.an authority for the ‘proposition ' that’ the statute of 
Limitation does not begin to run: against the reversioner when 
there is dispossession of a Hindu female holding a limited estate; 
and in such cases:the: reversioner has a right to institute a suit 
within 13 years from the death of the female heir when the 
estate actually falls into possession. It is to be noticed that the 
Judicial. Committee in Ranchordas’s case: ( 3) expressly laid.down 
that even.in respect of movables to which “Article 141 does not 
apply; the revérsioner's right to property accrues'on the death 
of the widow and not before that. Opinion was expressed in 
some .cases [vide Aurobinda '.v. :Monorama :(4)] -that™ the 


view“ taken sin: Ranchordas’s case" (sy was shaken -to''a 


considerable : extent : by ? the.” later :. pronouncement ` of. “the 
Judicial Committee cin.;Vaithialinga v. Srirangath (5),' and 
that: the. principle of representation: of the estate by the widow. 
upon which the rule in. Shivagunga’s casé (6) rested.: could be 
applied to a case of adverse possession against the widow.. But 
all doubts ‘on this; point -were set at-rest by..thé: decision of the 
Privy Council eee in Jaggorve Utsava- (t) ane the law can now:be 


(Pe GSS SLES MU SUS OP arta ee WO a, NAN "E 

bo(1)(883) g; Gale: Dst.. d ee (1923) BULA. 822. my , 
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(3) (1899) 26 LA. 71. (7) (1929): 50 BA AD, 
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taken, to be perfectly well settled: that except where.a decree hàs 
been, obtained fairly. and. properly. and without fraud .and 
collusion against the Hindu-female heir in: respéct to.a property 
held by,her;as;a limited owner, the cause of. action. for a suit to 
be instituted ,by,a reversioner to recover such property either 
against.an alienee from. the female. heir. or..a; trespasser. who 
held adversely to her accrues. only. on, the death of the female 
heir. This: principle; which has been;recognised in:the Law. of 
Limitation rin, this country-ever.since- 1871, seems. to us to be 

uite in accordance. with the acknowledged principles of Hindu 
Law. ;The;right of reversionary heirs.is in the nature. of. spes 
successionts; and as, the..reversioners do; not trace. their. title 
through: or from the widow,: it:-would! bé manifestly: unjust if 
they.:are::to, lose. their rights: simply because the widow. has 
suffered the property to be destroyed. by the adverse possession 
of a stranger. The contention raised by Mr. Ghose as regards 
the general principle to be applied in such cases cannot, there- 
fore, be:regarded as' sound... ji Sw Ju 


; Au hg? ae : 
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‘Coming now: to. the specifici poínts raised in the case, | the 
first thing that. réquires consideration ;is; whether. the present 
suit is governed .by Article 124 or Article i41.0f the Limitation 
Act? /The:learned Judges iof the High:Court have held and 
quite properly that the benefit of. Article 141. could be claimed 
only if. there. was a qualified estate in the, female heir. after 
whose death the plaintiff was entitled to the property as the 
heir of: the last male holder. According to the learned Judges, 
however’ this condition, was not ‘fulfilled ini the present case, in- 
asmuch i asthe subject..matter -of dispute, was the right of 
shebaitship and the.rights of a female shebait, it is said, are not 
in any way more restricted: or qualified: than those of a male 
shebait, although she cannot transmit this office to. her own heirs. 
‘Reliance ‘has been placed in this connection. upon a decision of 
the Madras High Court ‘in: Pydigantan v. Rama Dass (1), which 
was followed by a.Division. Berich of. the Calcutta High Court in 
Lilabati v. Bishem (2): .This method óf approach. seeme to us.to 
be open to doubt. Whatever might be said about the office of 
a trustee, which carries no beneficial interest with it, a shebait- 
ship,;as' i$ now. well settled, combines in it both the elements of 
(1)::1904):38 Mad: 197. ii a eh te c rco sl 
(2) (1907) 6 C.L.J. Gar... | ` ES set bigs ee ge 
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office and property. “As the.shebaiti ‘interest is lieritable' and 
follows the line of inheritance front the founder, obviously when 
the heir is a female, she must be:deemed to have, what is known, 
as widow's estate in the shebaiti interest. -Ordinarily there are 
two-limitations upon a widow's estate.. In the ‘first place, her 
rights of alienation are restricted and in the second place, after 
her:déath the property:goes not to her heirs ‘but to:the heirs ‘of 
the last male'owner. It is admitted. that tBersecond elemerit^is 
present; in the case of succession to the rights of'a female shebait. 
As regards the first, it ‘is quite true that regarding the: ‘powers: ‘of 
alienation; a female ‘shebait*is restricted in the’ same manner: as 
the male shebait, but that is because there ‘are-certain limitations 
and restrictions attached toand’ inherent in the shebaiti right 
itself which exist irrespective ‘of -the fact whether the shebaitship 
vests in a male or 4 na heir [vide ae v. Debabrata 
ie s t "oa ui ; ; E $2 s. 58 
But t although we may not T of this [ue à reasoning 
adopted by the High Court, we are in agreement with the learned 
Judges: that the ‘proper Article to be applied in ‘this -case is 
Article r24 and' not Article.141. “There could be no doubt that 
there is an element in’ the shebaiti ‘right’ which has the legal 
characteristics ‘of ‘property; but shebaitship ; is. property of: a 
peculiar and ‘anomalous: character, and it is difficult to'say that: dt 
comes’ under ‘the : ‘category of :immovable ‘property as it .is‘known 
in law. Article 141 refers: expressly:to immovable property:and 
not to property in the general. sénse of. the word.. On the other 
hand;‘it is quite settled that'a'shebaiti right is.a "hereditary-office 
and ás such comes within the express language of Article 124 of 
the "Limitation Act.. We:think that when there is a specific 


Article in the Limitation'Act which: covers a ‘particular case, it 


is not proper to apply another Article, the application of which 
is not’free from doubt. We hold, therefore, that Article 124 is 
the! proper Article to’ be applied, arid the question now ‘arises ‘as 
to whether the plaintiffs’ suit is barred by limitation under this 


Article, as has 'been“held: by nue SH DE of the doa 


Court? i E f | P 
-' Article “124 'relates to a ‘suit ‘for ngasen of a Hereditary 
office and the period of limitation prescribed’ for such suit. is 12 
G} (951) Sup. Court Report 1125 (86. È 5 7 
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years from the date when the defendant takes possession of.the 
office adversely to the plaintiff. Thé intention of the legislature 
is ‘obviously’ to ‘treat hereditary office like land for the purpose 
of barring suits for possession of such office and extinguishin 

the right to thé possession: thereof after a certain period. The 
question is, when did the defendant or her predecessor: take 
possession of the ‘office of shebait adversely to.the plaintiffs? It 
is concedéd that the possession was adverse to Rajlakshmi, the 
Holder’ of'shebaiti ať that time; but.the, contention of Mr. 
‘Chatterjee’ is that as the plaintiffs did not. claim through or 
from Rajlakshmi, the defendant could not be regarded as taking 
possession, of the office adversely to the plaintiffs. He refers in 
this connection to the definition of | “plaintiff " in section 3(8) 
of thé ‘Limitation Act, where it is stated that plaintiff includes 
any person from or through whom, a plaintiff derives his, right 
tó sué. In answer to this, it is. argued by. Mr." Ghose that a 
shebait like a trustee represents the entire- trust estate and the 
next trustee; even though he may ; not, strictly claim, through or 
from. the preyious holder, of the office, must be: deemed to be 
Pound by Acts or. omissions of the latter;-and. in support of this 
contention he, relies upon the judgment of the Judicial. Com- 
mittee in Gfanasambanda, v. Velu (1). We do not. think that 
this contention is right. Article 124 relates to a hereditary 
office and this means that the office goes from one person to 
another “solely by reason, ofthe latter being a heir, to, the 
former. Under the Hindu ‘Law of Inheritance, when a female 
heir intervenes, she holds during her life time a limited interest 
in the estate and after her death succession opens out not to her 
heirs but to the heirs of the last male holder. It has not been 
and cannot be disputed that the same rule applies in the case 
of succession to shebaitship. Reading Article 124 of the Limita- 
tion Act along with section 2(8), the conclusion is irresistible 
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that to defeat the title of the plaintiff under Article 124 it is ^: 


necessary to establish that the defendant had taken possession 
of the office adversely to the plaintiff or somebody from or 
through whom the plaintiff derives his title, more than 12 years 
prior to the institution of the suit. This is exactly what is laid 
down in Gnanasambanda v. Velu (1). In this case two persons, 
who were hereditary trustees of a xeligious endowment, sold 
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their right of management and an the entire 'endowed 
property to the defendant appellant. The sales were null and 
void and the possession taken by the purchaser was adverse to 
the vendors from the very beginning. The plaintiff Velu was 
the son and heir of one of the hereditary trustees and he insti- 
tuted the suit more than 12 years after the date of the tran- 
saction claiming’ possession of the office along with the heir of 
the other trustee who was joined as a defendant i in the suit. It 
was held by the Judicial Committee that the plaintiffs suit was 
barred and the reason given is that “ the respondent Velu could 
only be entitled as heir to his father Nataraja, and from him and 
through him,, and consequently his suit was barred by Article 
194. This portion of the judgment, it seems, was overlooked 
by the learned Judges of the Calcutta High Court and “also by 
the Madras High Court in the case referred to above. "The fact 
that under the ordinary law of inheritance the plaintiff would 
come as the heirs of the husband of Rajlakshmi is immaterial. 
That would not be deriving their right to.sue through and from 
the widow, and in this view of the case the. plaintiffs’ suit cannot 
be held to be barred. The result, therefore, is that we allow the 
appeal, set aside the judgment and decree of the "High Court and 
restore. those of the trial judge with costs to the appellants i in all 
courts. ` 
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Arbitration Setting vaside.‘ari award, grounds of —Award ‘not' signed by the 
minority, tf and when a valid; :gward— Material defects, in arbitration 
proceeding and in filing of an «award —Delegation of arbitrators' 

. night, whether a material defect in proceedings—Scope of | Section 

re OF the Indian Arbitration Act" v 0 "ue 

"ie Seb 
The mere non-filing of khatas which were not received into evidence 
is not sufficient to vitiate the .proceedings,and rénder the. filing of the award 
otherwise than in accordance with law. 
beg meré omission’ on ‘the part: of some “of the rbin tò sign the 
notice -required! ‘by Section - 1401) of “the indian? Aibitration ' Actis à. mere 
irregularity and does not.vitiate the proceedings: ' There.is, no» substance in 
the ground that the proceedings should be regarded ası invalid , merely 
because the notice of making the award and the signing thereof was again 
by: some .of the arbitrators and not by all of them. 
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Bt dies that” the” ucc a "tb? ibis dud d con- 
clüsion:and -that they!are not.Teguired to proceed’ formally as in a(Court_of 
Law. At the same time, a decision on the. question of valuation of , the 
premises has to be reached by all the. arbitrators acting jointly and they 
could not delegate this duty to one of them, even if the latter possesses 
special knowledge about valtgtion: E Qu 

"The. making- of. aiiin. is‘ a judicial -act pand the ‘arbitrators must 
_ exercise ‘their: judgment jointly in valuing. the properties in dispute and in 
“making PIN peta oten, The arbitrators cannot.delegate their right to 
one of them or.‘to strangers unless the parties to the .reference consen? 
perpin: p o soviel KAJEN it BANG !zujas t ° E ' 

ote ied sind nies . 

Once the, making of the award is discussed bya all;the arbitrators acting 
together and, the majority comes to a certain conclusion and an award» is 
drawn up, the mere fact that «the - dissenting ` minority, does, not sign the 
award does not render the award invalid, Ae a eemper ‘is- -taken, the 
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Adhat Chandra. Application for a-decree in terms; of the award. 
Das. Jis 
= The material facts will appear from the judgment. 
Syamacharan Mitter, Rishikesh ads GE and Bibhuti 
Bhusan Majumdar ror the Appellant; 
Sarat Chandra Jana and Bhutnath Chatterjee for the Res- 
x ponen 


: The judgment of the Court Was as aa aa 
March, 11. G. N. Das, J.:—This is an € by one Ram Taran Das 
and is directed against,an order of Mr. B. P. Bagchi, learned 
subordinate Judge, 1st Court, Hooghly, dated the sth of 
` October, 1950. 
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The appeal arises out of certain proceedings in arbitration 
which arose out of a dispute between the descendants of one Ram 
Jiban: Das. -The relationship of the pace is set forth. in the 
following genealogical. table. 


- 


Ram Jibán Das 


Nibaran Chandra. Adhar Chandra. Banku Bihari. Ganga Chandra. 


ir NE E ori 
M = Jogmaya Opp 
Opi Party No. "a < .. Party No. 5 
Gostho  . Purna Chandra. Ram Taran” Nalini Kan 
=Renu Bala _ Binapani 
" Opp. Partys ^ Opp Party 


EES `> f ' No. 1 

^. "Amár Nail —] —. Probhat Kr. 
Opp. Party Opp. Party JE 4 
No. 3 No. 4 


ni consequerice of disputes between the descendants of Rami 
Jiban Das there was an agreement to refer such disputes to the’ 


Pd 
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Vor. gr.] . HIGH COURT. 
arbitratioit “of ye personis OU. "The, agreement . is 
dated "die ih of July 1945: The arbitrators. chosen by. the 
parties ` ‘ate "Rima" Prosad ‘Choudhury, Rai Saheb Haradhone 
Chandra, Khitendra Nath Rai Choudhury, Jitendra Nath Palit 
and Kanti , Gharan, Fal, | Ihe arbitrators met together on, several 


831157 


occasions” and ‘ultimately ' an award was made on the. 12th of 


Y, 0f 


October, "39487 i The award was “signed by four - out of the five 
arbitrators; ‘Kanti Charan Pal did not sign the award. On the 
18th of October, 1948, an application was made by Ram Taran 
Das upder the provisions of section.14 of the Indian, Arbitration 
Act, 1940, for calling” upon ‘the arbitrators, to file the award. In 
pursuance , “of E direction’ by. the Court one, of. the arbitrators 
Jitendza Nath’ Palit filed the award on th e, 28th, of ‘March, ,1949. 
On thé nih of Àpril, 1949, objections to the filing, of the award 
weré „ihade | by Gostha, opposite party No. 6 Adhir, opposite party 
No. T, Thereafter o on the. 15th, of April, 1950, the Court directed 
a notice of the filing of the Award to. be served On opposite parties 


bct. | 


Rai Taran Das. "After. a | contested. ‘hearing, the learned Sub- 
ir rdinaté ' Judge. by, I his order "dated, the sth of October, . 1950, 


ary Tyang, 


rejected” thé ‘application filed by Ram Taran. Das and. refused, to 


pass a decree in terms of the’ award. Being aggrieved by this. 


order Ram Taran, Das has appealed, to this- Poue 2 


Hitt 


i ME. Mien learned . Advocate. ‘appearing | in | support, of: the 
appeal, has- . pressed, several grounds challenging, the finding of 
the. learned, Subordinate, Judge on, the, various pone referred 
to in his: judgment, .. SONO ren hamel acd su 


e 


NU Cyri d 5 ute al ee Mr ee E Ig he ati 7 
puru I deal with, these grounds. it 1s necessaty to state. that 
the. learned: Subordinate Judge by; his order has: dealt with what. 
seemed to him Various defects in the filing,of. the award and in 
the,. proceedings before, the .arbitrators.. The. judgment, how- 


ever, does not deal with the facts bearing. on,some of these points. 


“We have, ‘therefore, . perused the -record.with the: assistance of 


the learned , Advocates appearing | on, behali of th pires. E 


jg Th P hea sd; nare Er 


E hich was raised. by Me, Mitter relates to 


SE TE The! first, gro Tag Caf jfi Dry ETE 


the finding. of the „learned Sul bordrinate Judge, that, the award 
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was not filed according to law. The learned ‘Subordinate Judge 
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was of the opinion that the award was filed by a , party. This 
view is entirely erroneous and is opposed to'an entry in the order 
sheet which clearly' shows that Jitendra Nath, Palit, one of the 
arbitrators, filed the award; : 

The next ground on which the learned Subordinate Jūdze 
found against the petitioner was that notice of the filing of the 
award’ was neither issued nor served on the petitioner and 
opposite. partie Nos. 6 and 7: l 


-i 
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Under section r4(2) of the Indian Arbitration / Act a duty i; is 
cast on the Court | to give notice of the fling of the ‘award once 
the award’ i js filed’ in Court. In the present case, the facts which 
I have rêcited above show that such a notice was issued. only on 
opposite parties Nos. 1'to 5 prestimably because the petitioner 
Ram Taran Das had himself ` filed a petition in court for.a 
direction 'on the arbitrators to ‘file’ their ‘award, ‘and opposite 
parties Nos. 6 and’ 7» had already appeared in Court and filed 


' their objections. There is, therefore, no substance in the 


ground made by the learned Subordinate Judge that the award 
was not filed according to law because the notice, of, the. filing 
of the award ' was riot directed to be served on the petitioner 
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and opposite: patties ‘Nos. 6 and Jaa | EP. 


The learned ‘Subordinate Judge err of the opinion that 
the award was not filed according to law because certain account 
books were not filed- in Court along with the award. The re- 
levant' provision ‘is section 14(2) of the Indian Arbitration Act, 
1940. ‘The section requires that the arbitrators shall cause to be 
filed the award or a signed copy of it together with.“ any de- 
positions and documents which may have been taken and proved 
before" them.” This’ séction’: ‘corresponds “to, paragraph ' 10 of 
Schedule’ II of the’ Code ‘of ' ‘Civil Procedure, 1908. In order’ to 
dispose of^this- ground: it' is necessary to state certain facts." It 
appears from the* Order Sheet ‘that ` ‘on the’! rst of September; a 
petition was ' filed’ i opposite parties’ 'Nó$.:6 and y for'a diréction . 
on tlie ‘pétitipner: 'to’ . prodüce ` 'éertain' Khatas: (account books) 
alleged to be ‘in the latter's ‘possession.’ This’ petition was dis- 
posed. of by the Court by order No. 58 dated the srd of Septem- 
ber, 1949. “The learned Subordinate, ‘Judge: rejected. the appli- 
cation on 1 the ‘ground: that he saw n no” reason why, the, accoünt 
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books should be producea. by ‘the’ petitioner. | The evidence 
bearing on this point miay now be summarised. One of the arbi- 
trators, Rama 'Prosad^ ‘Choudhury was examined.. In his de- 
position the witness stated that no account books were filed 
before the ‘arbitrators. Further ‘examined, the. witness added 
that the | account. books | were shown | to the arbitrators but were 
left with the parties. The witness further stated that no state- 
ment of" accounts” ‘was “prepared. Nalini’ Kanta- Das, witness 
No. 1 for the opposite’ ‘parties, stated that khatas for ten years 
were ‘shown to the arbitrators. They were not.signed by the 
arbitrators bur, remained with the opposite, parties. It appears 
from the above facts’ that these” account books were not marked 
as exhibits i in thé Case and wére not received in evidence by the 
arbitrators. - They’ were “merely looked into by the arbitrators 
for, certain purposes. No objection” on ‘the above, ground, was 
taken in the pétition of objections filed by. the opposite parties 
Nos. 6 and ibi The question . ig whether, the, non-fling of the 
khatas (account books) along with the award was a défect which 
rendéred ` its filing : as not being i in accordance. with law. Section 
14(2) requies the arbitrators, to file ‘documents, which have been 
proved ' before them. Thése accounts were, never “marked as 
exhibits or receivéd in evidence. In the’ case of Maharaja Sir 
Joy Mungal Singh v. Mohan Ram ‘Marwaree Im Norman T. 
observed ‘that. all books and exhibits together. with the .proceed- 
ings which have been removed from the nathi (rec rds) should 
have’ been ‘returned to the Court. “That case furned on the 
corresponding provision of section 320° of. the Code of Civil 
procedure, 1859. The facts of “that case are entirely dissimilar. 
In that case the reference. was "made through the intervention 
of the Court. Certain . papers. and. docüments had been made 
over to the arbitrators along with the Reference made to them. 
These ' papers were.a part of the proceedings. and in spite of the 
objections. filed by a party to. the reference, they were returned 
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to one of the parties to the reference. In. those circumstances, 


the Court was of the opinion | that this, was an ‘illegality vitiating 

the proceedings. In the present case for reasons I have already 

shown, the mere. non-filing of.these khatas which were. not re- 

ceived into: evidence is: not. sufficient to vitiate the proceedings 

arid render the filing of the'áward otherwise than in'accordance 

with law... There is therefore no force in the ground. made by 
(1) (1869) 12 W.R. 397. 
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the learned Subordinate Judge against the petitioner. The 

edined® “Subordinate Judge 4 was therefore not, right. in his. NIE 
ie the award ‘was not ‘filed i in ‘accordance with- law... 
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"The leartied Subordinate. Tage Was also of ‘the view that as 
noticé of ‘the’ signing” of the ‘award | was giver ‘by, some of the 
arbitrators ' the ‘proceedings "were. defective. " Section. 1401) re- 
quirés that the arbitrators ‘shall make and. ‘sign “the award and 
give’ notice of thé “makirig ‘of the ‘award to. the parties. to the 
reference. ' ‘Ours: attention was drawn to: a. decision of this Court 
in the casé of Máiramjan Bibi y. Asaraddi X. That case tum- 


ed on'a construction” of, paragraph 10, Schedule 1 Ir of the, Code 


. of Civil Procédure, 1908, which was in terms similar to section 


di 


24a 


14. In that case however ` ng notice ‘whatsoever, was given of the 
signing of thé award’ “It was ‘held by a a Bench of this Court that 


rhe Vo d a 


this rendered thé proceedings invalid for the reason that, unless 
hoticé is given to the parties of the filing c of the award, the parties 
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, Our attention was "also ‘drawn i to the c case of 
Bái Luxmi ms v. "Sridhar Manik Patel (^ "That case ‘however l 
Was one Where the nótice of the award, | Was given by; an Attornéy 


* 
YE, fa 


acting on ‘behalf | of all, the parties.. The present case is not 


= esd” 
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- éovered by. the two decisions referred to above. The question, 
therefore” 15 whether the fact. that notice of.” ‘the making ; and 


the signing’ of ‘the, ‘award was £ given | ‘by some. of the arbitrators 
rendered, iht proceedings, invalid. "The object of. such a notice, 
in my opinion is tò apprise thé parties to the arbitration agrée- 
ment, „of thé 1 fact of the "inaking. of i the award sc so as to enable 
d iain to prefer, objections before the Court in pro oper ` time, 

meré omission o on the part of some of the arbitrators to. sign the 


notice 1 required: by the section is a mêre „irregularity and does 


not Ln FI : EL» ped. 5 evs - 
of, in my opinion, witiate thé proceedi ngs. There is therefo 
etd a Terre pid) ade EU Ss eae 
no substance in “the” groune "that hi e proceedings should! Pe Te 
í Fi Ig 1 ta} 1 1 dé pan ii $i Tra] t | 
ded as invalid merely because the notice of the makin ng. of the 
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award, and. the, Signing thereo was given, by some of. the 
TIIN ir jaka i Rew LI UE dg abe NE Yi S 
arbitrators and. mot by “allo of them : 


d athl Due dia FTG ja 0173 FIEL A I orf: nz Gmiat pog -9J 25 jd 
The next mdi eWhichs:was> made-:byi the: deumed- Sub- 
GAN ae Judge related «to 1thè,Waluationi of;:the--properties-iin 


LJ 
be 


disputerand: of thé; makingiof the:allotménts:byrthe' arbitrators. 
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= his question : has to. be, answered under, two heads: first Civil. 

as regards the homestead, properties, and as regards.the agricul- T 
tural lands. I shall first take up.the jhomestead“ptoperties: Jn —— Baud 


3 1 


these, properties, and; secondly. -the,;allotment .thereof.. The — ^ Y., 


proceedings , before; the ,arbitrator were. marked : as: exhibit 7. PU 
1 l à as. 
The record ot the arbitrators of the» rsth May; 1946, shows that Y ix 
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there was, a, discussion, a fo, value: ofseach ione of. the : houses Des, J. 


dealing with this matter; I shall consider, first. the valuation of Ram Tdran Das 


sheet .of the, Arbitration, Case. shows, arguments ‘were heard and 


(T 13 


` . l . = Secs 
discussions made by the.parties in the-presence of the arbitrators. 


` oa + S à 2 n : 
Rama Prosad: Choudhury, one, nof the arbitrators; who was 
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examined ;in the case, deposed to,say that/intwiew ofsthe experi- 


` p Jatt paid 

ence, of Rai, Saheb, Haradhone, Chunder the (quektian of valuing 
the properties was left to him. , Tie also,said that. the; arbitrators 
made enquiries from; the, parties, and, added,that;tbe parties did 
not want; to, adduce, evidence.: : The, proceedings before the 
arbitrators on the. sist of- May, ..1946;,andjagth sof May, 1946 
show; that the suggestions, of the parties, as regards the;allotments 
of the, houses were. considered and, reasons: were given :a85t0 why 


the, different houses. were; being, allotted.» to =the; different co- 
shar EIS: o^ ban savas 2 ot vd apah qr zipon GIG vocat S 


w^ 


spun Sub Gian xiu ond Oe res pasebits sul av o’ à 
T gh De above; reyiew..o£, the, proceedings <and-of, the evidence 


. t 4 * - - 
ows that no evidence was, taken, by, the arbitrators as regards 
the actual, value of, the different items} of ;properties; A» mere 


Sit tee 


` discussion , between, the, arbitrators , and ; the ,parties ;cannot be 


regarded,as à gubstitute,for arriving,at af proper; valuation cof 
the premises.. "Thejsuitrwas one, forjpartition anda fair, pártitiort 
opviously, implied, , fair-estimate, of, the. different [items ‚of; pro- 
perties and a,fairrallotment implied..that..each.;one;of the co- | 
sharers gotan, allotment, proportionate tonhijs shares: dt; is true - 
that the, arbitrators canjcome; to arsoughcandaready ronclusion 
and. that they axe not required; to: proceed, formally,ag-inza Court 
of Law..-Abthe,same times a;dscision, ofthe: questionsof; valu:- 
ation of „the, premises has to be reactiedr;by all: the sarbitfators 
acting jointly and they copldmot-delegatethis duty4p dne.of them 
even if the Jatter had special aps aboutzvaluation. ; Phe 
proceedings do not indicate that- Raj- Saheb, HaradhonesChunder 
who was, on Rama Prosad's evidence, entrusted with the duty of 
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valuing the homestead properties, stated to the other arbitrators 
or. discussed with them the qtestion of valuation. Mr. Jana 
appearing on behalf of the respondents referred us to & "decision 
in the case of Daulatsing Bapus ng Raul v. Ratán Anadsing (1). 
That case lays down that there s ho objection to parties having 
the assistance of'an arbitrator who ‘has special knowledge of a 
particular. fact but even' so tke parties should be given the 
opportunity of considering ‘tke estimate ‘made ` by ‘such an 
arbitrator and at giving evidence in ‘rebuttal ot such an estimate 
if they are so advised. I'shall -efer to this matter again after I 
have referred to the evidence as regards valuation of the agricul- 
tural lands. The arbitration zgreement, Exht. 1; provides: for 
the appointment of an Amin ior the purpose of survey (vide 
paragraph Gha). “The proceedings before the arbitrators show 
that on the egth. of April, 1943, the arbitrators decided that a 
list: of ‘the lands; classification thereof, would be made by an 
Amin with the assistance of Jitendra Nath Palit, one of the 
arbitrators. “The proceedings also show that the Amin and 
Jatindra were'entrusted, with thé task of appraising the income 
oftheland. Rama Prosad Choudhury in his evidence stated that 
the-Amin gave a list. He further deposed that it was the Amin 
who prepared the thokas of the landed properties. This clearly 
indicates that^the work of valuing the agricultural lands’ and 


" making allotments was done by the Surveyor and not by the 


arbitrators. The evidence, referred to above, shows one the con- 
trary that the thokas of ‘the allotments' were made by the Surveyor, 
and-that the allotment of the lands was ‘made’ by toss. The 
question therefore’ is whether the’ proceedings for valuing the 
disputed premises’and allotting the same were such as rendered 
the ‘award’ invalid. .In the cass? of Puran'Chand v. Ram Nath 
(2), Pullan Á.[.C: was of opin-on 'that the’ allotment by lottery 
wás'not'invalid' in the case'of arbitration proceedings. ' The 
facts of that case were that there was a difference of opinion 
between: the^'arbitrators and: the matter was referred to an 
Umpire. The Umpire finding it difficult tó come to a décision 
had: à toss up and in accordance with the result of the toss, ‘made 
the allotments. ` It is not necessary for me to test the correctness’ 


` or ‘otherwise 'of' the “decision. I may; ‘however,’ refer to the 


following: observations of Norman J- in the case of “Maharaja 


- (1) [1936] A.LR; Boni. 527. » ; E 
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the learned Judge observed. that the ,making;of an award. is. 

judicial | act that, must .be done by the. arbitrators in the 
presence of “one another. and at the same. time. : If the TURAE 
judgment ; in valuing the, properties in 1 dispute- and in making 
proper: allotments. 4The arbitrators cannot: delegate their right 


to one of them or to strangers unless the parties: to the reference 


consent theréto. -When people : :g0,- tO arbitration, they bind 
choice. . ; They do not bargain for,a a a ot. their disputes by. 
a ‘stranger in whom- they may have. no confidence. . .In the case of 
The; Punjab Province: v. Dr. Lakhmi Dass (8), it was pointed out 
that,-the principle that no person should -be bound by a: pro- 
ceeding-i in-his absence-and to his prejudice applies to arbitration. 


proceedings. . Tt. does, not appear from, the, order sheet, of- the. 


arbitrators that the, parties were present,at any time when the, 
Amin made the, valuation. or .when. the allotments were made- 
and cast.up. „It: is also) well settled. ‘that, -a delegation by. the 


arbitrators ‘to a stranger is entirely, invalid see: the: case: of ‘The: 


Punjab Province. y. Dr. Lakhmi Dass, (2). On. this: ground I am 
of opinion that the arbitrators’ proceedings were not properly 
conducted, and the award :made by .the,arbitrators cannot be 
sustained. sai ix 
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a The Jearned | Subordinate Judge was further of the, opinion, 
that: the award. was. ineffective. as it was, not; signed. by aM the 
arbitrators, Section , 14 MO, doubt :requires.that the arbitrators 
after they have. made the. award shall.sign the- same. -In the 
present case, the. arbitration, agreement, provided . for. a: decision. 
of.the : disputes. by. a majority. of them. The proceedi ngs show. 


that. a draft. award was made. and this draft award was signed 
by- all. .of. them. „~ .Mr. Jana,; contended that. there is, nothing to. 


^ show, that this. draft award: was , signed. by: all the, arbitrators. 


iij.'L 


This; ~ however, is: not correct, , «Rama. Prosad, Choudhury,.- one; 
of the arbitrators deposed that all ‘the arbitrators signed the 
draft award and he proved the draft award in Court. There i is 


DLL 


sign the draft award. It hari not been disputed ‘that the ‘final 
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award follows s draft award. 'The dict therefore, indicate 
that the final award embodies a decision by the arbitrators as a 
whole. The- question therefore is' whethér ‘the’ mere ‘fact ‘that 
one of:the-arbitrators -Kanti Charan Pal did not sign’ the final 
award rendered the award invalid. The ‘question ‘has been 
considered ‘in a: number‘ of cases and has‘ been answered in the 
negative. -In the case-of Abinash .Chandra Mitra v. Párasüram 
Sardar (1), which was à case urider: ‘paragraph 10 of Schedule II 
of the Codé of-Givil Procedure 1908,. Henderson J. was of the 
opinion that once the making of the award is discussed by all the 
arbitrators atting together and the majority comes to a certain 
conclusión : and. am award is drawn up, the mere fact that the 
dissenting! minority does not sign the award does riot render the 
award invalid. ‘The learned Judge. pointed out that this rule is 
baséd on common ‘sense. I respectfully agree with the above 
view. ‘If a contrary. view is^takéri, the minority would be able 
to frustrate a decision reached by the majority of the arbitrators 
which, according to the arbitration agreement, was binding: on 
all of them. The same view was taken in the cases of Raghubit 
Pandey v. ' Kaulesar Pandey’ (2) and Tohara Bibi v. Mohammed 
Sedak Thambi Morkagar’ (3). ‘The view taken by the sani 
Subordinate pcd on this pon cannot be sustained. ' 

It was also held by the ind Subordinate Judge : that the 
award was ineffective as it did not divide the moveables and left 
some of the immoveable properties joint. As regards the last 
matter, this was done with the. consent of the parties. As 
regards the partition of the moveables, the position is this: 
The arbitrators agreed that the moveables would be divided by 
Kanti ‘Charan Pal. The latter, however, refused to act: The 
movedbles were accordingly left joint. A division of the move- 
ables is not _inextricably bound with the division of the im-. 
moveables. | If there was any, objection on this score, that could 
have béen' cured by a remission of the matter to the arbitrators 
under section 16 of the Arbitration Act. This view is supported 
by the decision in the case of Ram Bahadur Jha, v. Sree Kantd 
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- The award directed Binapani, wife of Nalini Kanta to 
execute - á“ conveyance? * “The leatiied’ Subordinate - Judg * was "of 
the’. ópinion: "that às" “Binapani ? was ‘not a party,” tls “part OF ‘the 
award: Was’inéffective?’ It appears, however; tHat on the finding 
of--the ‘arbitrators “this: property: wa$"held by. ‘Binapani- benami 
for’ the í joirit family?” "The decision “of the arbitrators T juired 
Binapani to make! a conveyance: in ‘favour’ of ^ all “the parties to 
the’ reférence." Thé mere fact that~ "Bindpatii | is not a party | to 
the »reférénce- doés not vitiate the'award: The decisión on this. 
point benefitted ‘all ‘the’ parties? NANI other steps lay liave to 
be takén*to 'gét^a 'cotiveyánce'i is “a “matter with which we are nót 
concerned: Fue p ho atide I akata Hr Blues os. 4 Ni 
sa ep hor pepe ae d dI 6 223 
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^TRe"learited'/ Subordinate ‘Judge ‘Was Also” of the “épinion that 
Jogya was given an allotnient although she had nó share ‘her 
husband: having’ predeceased ! his ‘father. There’ i is no süpstarice 
in this finding: “The arbitration. | agreement ekpiessly’ provided 
that Joginaya ‘would’ be given''a a 'share"and- this agreement has 


been given effect” to ‘by the ‘arbitrators im their dward. ^ ^ c0 


" TBe'learnéd Subordinate Judge was also of ‘the ‘opinion that 
the" allotiiefit was unfair" Decause- an item of" property popülarly 
called ** Golibáti ^" wis alfottedi to | Rdhar, 8 Opposite party "No. 7. 
We have been referred to the evidence bearing on this. point: ‘It’ 
appears from the deposition of Gostho, opposite party ? No. 6, 
that/GOstho's father üsed to live itt this Dari d"and after his ‘death 
Adhar was in occupation. It was’ 4 'tin'roofed? structure ‘and 
the arbitrators have given cogent ro this property was 
allotted to Adhar. After all’ this is“a:matter entirely in the dis- 
cretion of the arbitrators. It is not the function of the Court to 
disturb thé’ finding of the “arbitrators if it has been reached 


bonafide. There is no substance in this ground also. 


In the result, decision of the learned Subordinate Judge is 
sustained on the ground that the award is defective in the matter 
of valuation of the disputed premises and in the matter of 


'allotment of the same. 


The next question is as to the form of the order which has 
to be made. The learned Subordinate Judge was of the opinion 
that the arbitration proceedings were not maintainable and that 
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the award w was not valid and legal, and as ach no decree can be 
passed on such an award. I may refer to the material provisions 
of the Arbitration Act on this point. After an award has been 
filed and objections raised by a party to the reference, the Court 
has to decide these objections. Under Section 15 of the Arbi- 
tration Act the Court may correct or modify the award. Under 
Section 16 it may remit the award to the arbitrators for their 
consideration on grounds mentioned therein. Under sectiory 30 
the court can set aside the-award on grounds stated therein. 
Section 17. provides that if the Court sees no reason to modify, 
remit or set aside the award, it shall pass a judgment in, terms 
of the award. The ambit of the powers of the Court is there- 
fore either to .modity, remit or set aside the award. No other 
duty. is cast on the Court. . In this case, for reasons which are 
given by. the learned Subordinate Judge and affirmed by us the 
award has to be set aside. As the award has to be. set aside, no 
decree can follow on the basis of the award: The application 
filed by Ram, Taran Das must therefore be dismissed. 


The question .whether the arbitration agreement is subsist- 
ing or not is not a matter.which arises in these proceedings. 
We .are ‘therefore. not called upon to pronounce upon: this 
question. , | e ca ha Use none PUE 

ih the yek this appeal fails and i ls dismissed with costs,— 
hearing fee five gold mohurs. 3; yeye TAE 


» Debabrata Mookerjee, J,:—I agree. 
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Amendment of plaint—Leave under. clatsé, 12 of: the, Letters: - Patent--New 
or alternative cause of action, introduction by way- pf amendment of 
^ pidint Whether such amendment. permissible where, „egve under clause 


12! 'of' Letters! Patent is “necessary. ik : `i à 


-7 - = cit , x 3 
T eo 4 iti, garr ei 114. Nu Aa Ait ve) nk ne oe w 3 CLE: 1 d 


AH 


. Where leave .under clause’12 of the Letters ‘Patent -is necessary, grant: 
ing of such leave is the condition precedent, ı to -the-Court haying: jurisdiction 
to try. the. suit. . 


ri Pd t 
3$. Gd. AOT NM I TU Rene ovi 


a at 


> “Such ‘leave’ tünder i lause- 13) is to be obtained at thi dmi c of institution 
ofthe suit;?:Practicé ‘in this*court' is tò :presént the plaint/before the ‘Master 
who, places it-before: a: Judge for granting the: réquisite. leave. "Tt ‘does! not 
mean, - however, that,-such, leave ‘is granted- after, the, institution - -of the suit 
For the purpose of limitation, the date of the, presentation « of the plaint.may 
be relevant but the leave when granted. is _ nevertheless, leave ‘granted to the 
institution: “of the suit. . : : 
jou. Byer uas c pou Nn Sg PgR va ius a 
"'1iWhere by amendment of a plaiüt'a' a’ cause of action‘ is‘altered-or a new 
cause of action added, it is not a- new suit; but the old suit in ax new ‘form. 
In such a case, . no amendment can: "be. ordered if, it; requires leave to be 
inted. under clause 12 of the Letters Patent, at the. time rf the amendment 
It follows! that leave under clàüse 1? of the Letters" Patent cannot be granted 
in suh a case; at any’ stage ‘after the inétitution of the: i cune suit: — ** 


b 


atga "L^ "un ed Sup z po] TENG De cbetress v US 


But where a new.iparty.tis added; the -suiti as, iae added party 
must be deemed to have been comnienced on the date when he was added. 
Consequently, . if the- cause of action against Ae saapa. party requires, leave 
undér ‘clause 12 of the “Letters: Patent ‘itis open to’ the Court tó grant such 
leave’ if asked :for' at the time of amendment. In' 'fact; if such leave has not 
been ‘asked for, or :obtainêd in. such a case; the Court; has‘ no jurisdiction to 
entertain ‘the , suit, against „such N, defendant. ; cie noo phle 


a 
` 
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Sabya Sachi Mukherji for the Applicant 


J 1 


Sanker Mitra A the Respondent. 


The unei of the Cm was as | follows: — 


r> Lan (f) ^I 


t 1 || ' (405 





D. N. Sinha, J.: This is an Na for an amend- 
ment of the plaint. The plaintiff instituted this suit on the 
26th May, 1058 against the defendant. It is alleged in the plaint, 
as filed, that on or about the goth March, 1949, it was agreed 
by and between the plaintiff and the defendant by, means of 
letters exchanged between the parties that the plaintiff would 
sell, and, the defendant would purchase 100 tons of imported 
continental paper upon certain termi specified in the plaint. It 
is then stated that the plaintiff had supplied the defendant and 
the defendant, had accepted 40 tons 756 lbs..of the contracted 
goods, as a result of which a sum of Rs. 80,663-8-3 ‘became due 
and. payable, out of which the plaintiff had been: paid a sum of 
Rs. 58,943-14-3 on or about the 14th November, 1949, but the 
déferidaüt: had failed and néglected to pay the balance. In 
the alternative the plaintiff stated that he had supplied, the said 
goods to the defendant not intending to do so gratuitously and 
that the defendant. was liable to compensate ‘the plaintiff 
for the benefits: enjoyed. -By the amendment the plaintiff wishes 
to add ’ a paragraph making an alternative case that if; the agree: 
ment between. the plaintiff and. the defendant as mentioned in 
paragraph 1, ‘of the, original, plaint be discovered .void, the,.de- 
fendant was bound to compensate the esta for advantages 
enjoyed. by the defendant under the contract: `s: ^ 4 


PEN a t Ae ya 5 c NA ee EN xe part REL 


utm. 


om | shall proged. on the footing, that the. plaintiff. wishes. to 
ae are alternative cause: of, action and, for. that- purpose 
requires -frésh: leave''ufider clause 12 of the- Letters: Patent: I 
might mention thait"in'the original'plaint leave under claiisé i's 
was, asked for and obtained at the time. of the filing of the 
plaint: "Therefore; ‘the short point that alisé$ is as‘ to Whether 
it is possible at this Stage. to add by way DE amendment an 
alternative ‘cause “of action dürifig' thé" péndéncy' OF the’ suit, a 


-cause of action which requires fresh leave under clause 12 to be 


Ca 10 jDOD OA dui 5. lam 53 o0 oan’ yl IE 


granted. 


Vou. ga) i PRN ^ micn'eo DURT. ^ 281 
o Ins Lüliteshtwar Singh v. ' Rumesiiat ‘Singh Qs a Special Civin, 
Bench'lof -this‘ High’ Court présided' Óvér "by , Macléan. CJ. held a 

that leàvelof- ‘thé Court under clause 13 oF the Letters. Patent had 1953- 

to "be: obtained béfore the institution’ GF the, suit. In that case Kshitish Kumar ` 
the' leave hadi been’ gratited by the Registrar‘ of this Court i in its Som 
Origitial Side; "but | it ‘was’ held’ that thé’ ‘Registrar ‘had’ no juris- ak 
diction: 6 ‘grant. such’ leave: and the defects could not be cured State of NS 
by grant’ of. leave by a” ‘Judge’ at ‘that’ “stage of. the litigation, D. N. Sinha, J. J. 
namely; after ‘the’ suit Bad: already bé£n instituted. “The plaint 


was therefore directed to be taken of the file. 


*ixIn Rampurtab; ISamruthroy & Anr. vi -Preitisukh Chandamal 
(2), it"was field “that the^leàve ‘granted Minder clause" 12° Of the 
Letters Patent twas ‘confined to: the cause of causes of action set ` 
forward :in^the^ plaint/at thé time “When :leave' was! granted: - 
hence the plaint could not'bé aniéríded so as ‘to, alter’ tke original 
cause: of action or to-introducé a différent Caüsé Of action’ which 
would require ]éavé) ünder clause is óf thé Letüfs Patent. 
The' Coürt'could: hot" tty sich a- différent cause of' action except 
in another suit-duly institited:> "96! o ss 


ue ELTE E" ih s sik "aM ea: 
In Motilal Tribhovandas Chokses v. Shankarlal Chhaganlal 
(3), „a suit was originally, instituted , in. the, name ,of a.firm in 
which. there were. six partners... The defendant took the defence 
that he had not,entered ~ into any transaction, with, the firm but, 
individually. with, one of the -partners., Thereupon, the- plaint 
was, amended | by, substituting that, partner in- his individual 
capacity as: the plaintiff. | In the. plaint as. originally | filed. leave 
under. clause 12. had been obtained. But when the: amendment, 
was made no: leave: was; asked for or granted. : Et; was, held that 
the Court had. no, jurisdiction to, try, the suit, inasmuch. as the 
leave originally, granted related, toja cause. of action which had. 

been completely. changed. , Kania, J said as follows: jr. -d 


i : j $ : [50 "4 Hun "u Prg est 4 - 
The cause 0 action, which Is a righi to sue vested in 
set » 


six pérsons alleged to be doing business together, is not thé ` 
same as the right which. exists in., one, individual. In- the 


FH 
first case these persons ADU M us appointed. agents “for the 


ADS a and the, act of one or DU LIE them. will bind 
m: They y will all ‘be liable and can only give a joint 
ieda ES TI. Ro’ 34 Calé 620" m (8), ' (1899) T LUR, t 15 Bom. 96. v 
(3) [1939] A. R. Bom. 345. iode ] 
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discharge. When the claim is made' by Motilal, he alone is 
` alleged to be agent appointed by defendant, he alọne -is 
"under the obligation to carry out instructions and he alone 
is liable, to. the defendant and can enforce the claim, for 
' damages Or indemnity, : if any, against the defendant. The 
two causes of action being thus entirely different -and no 
leave having. béen obtained when Motilal, the individual, 
desired.to carry on the. suit, this issue must be found against 
the plaintiff and the suit should therefore be: dismissed with 
costs.” " ga ov. c 
It will be observed ,that the learned, Judge does not decide 
whether leave could properly, have been obtained when the 
amendment was made. . Mr. Mukherjee argues that the case is 
an authority for the. proposition that such leave could-have been 
obtained if asked for Obviously, that, is not.so. The learned 
Judge finds that the leave originally obtained could not be made 
to serve the, purpose of the suit as it was framed when it'came 
up for hearing.,, The learned Judge did not deal with the qués- 
tion as to whether the plaintiff could have obtained such. leave 
at ‘hai pee if he nad asked for, it. l g 
The nekt case to be considered is Barasat Basirhat Light 
Railway Coy., Lid; v? District Board, 24 'Perganas (1). In this 
case the plaintiff company sued the District Board upon six 
agreements by which’ it was alleged that the Board guaranteed 
to supplement the net earnings of the Corhpany. Leave “was 
obtained under cause 12 of the Letters Patent at the time of 
the institution of the suit. When the suit came to a hearing 
before Gentle J., the point was taken on behalf of the defendant 
that the agreements were not executed according to law. There- 
upon, both the plaint and the written statement were ordered 
to be amended. By the amendment the plaintiff took alter- 
native place under sections 65, 70 and 72 of the Indian Contract 
Act but no fresh leave was asked for or obtained. ` 
The learned Judge said as follows: 
| “The, wording and meaning of clause 12.0f the Petters 


' Patent, 1865, is clear, namely, that the Court’s leave shall 
(1) [1944] LL.R. 2 Calc. 101. à 


Vor. $17] ^ ''miH COURT. ^ 
‘previously | be obtained before it has jurisdiction to receive a 
‘Suit for which leave is required. . "The grant of leave is a 

condition’ “precedent ` to the Court having jurisdiction to 
receive’ such a’ ‘suit. “An ‘amendment to a plaint raising a 

"new cause of action upon which a‘ claim is made is not a 
^ fresh! “suit but iv an additiofial , aim made in an existing 

s “suit. "The Court's leave i is previo sly required i in respect of 

a causé ‘of action before the Court. can have jurisdiction to 

receive! the | “suit in which it cis "alleged. Further in the 

present cake léave to süe was not sought with respect. to the 
cause’ of action iri ‘the, ameridment sither at. the time appli- 
cation was made to amend or when leave was given for the 
amendment or when the plaint with the amendment was 
presented tothe,Court. ..., ee In. my opinion, the 

Court has no jurisdiction to receive, iy, and determine the 

Claims üpon the causes of ‘action in. the. amendment. to the 

.  plaint ; since leave. was not previously obtained i in respect of 

those Causes of action, before the Suit in, which those- claims 


are made was instituted, in this, Court 4 sog 


' 
zn f317 ? 4 
‘ 


= -— 


Td 


r 


QI, » i x ta iff «t ^S 


"fn, this die the a nent was allowed. but jeave although 
necessary Was not asked for. Therefore, the Court had not been 
called upon to decide whether such leave could, have been asked 


for: Mr. ‘Mukherjee argues ‘that the “words a Further, in the . 


present case, leave to sue was- not sought with respect, to the 
cause, of action in the amendment ay oto *t stus o When leave 
was given. ' for the amendment or when the,- plaint -with the 
amendment, was presented, to the Court” shows that the Court 
considered, that such leave, might have, been: "granted, if asked 
for Ido not think that-is a. ‚correct reading of the judgment. 
The learned Judge was-no doubt referring. to: the fact. that leave 
had not been asked for although required in respect of the 
amendment, but he also distinctly held that an amendment to 2 
plaint, raising a new cause. of action, upon which a claim- was 


made, Was not a fresh suit but. was gam. additional claim made i in 


an existing,- ‘suit, 30 "that ‘leave “under, i clause 12 could. not be 
granted at any stage, subsequent , to thei institution. of, the suit, 


tł ry NN iw d - 


MS 


il The hex "case cited in Beno Shankar’ "Dhándhafiia. v 


n ATI 


Chhotélal Dhan ndhariia (a). In this case’ the laintiff ‘sued the 
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defendant for partition of joint family properties, a part of 
which’ was situated outside jurisdiction so that the suit required 
leave under clause 12 which had been obtained. - During the 
pendency of the suit, certain terms of settlement’ "were arrived at, 
hot only. bétweern the’ parties. on, record but other parties who 
were by the compromise decree itself joined’ as defendants. At 
the time the compromise was filed no fresh leave under clause 12 
of the Letters Patent Was obtained. It was held that the effect 
of adding ` new parties . by an amendment was to enlarge the 
scope of the suit and therefore fresh leave had. to be obtained 


| as condition precedent. to a Court obtaining jurisdiction against 


the added parties. Sinha, Jy 7 said ap. ‘follows: — 


' ) Id 


“It is not disputed that out of the four properties three 
were ‘situated ‘outside and one within the jurisdiction of the 
High Court. Leave' was, therefore, necéssary for filing a 
suit’ for partition, which is a suit for land against . .these 
minois. No such leave ' was obtained. It is.now estab 
lished that leave originally obtained at the time of the 
filing of a suit does not cover an amended plaint. Where 
the defendant, is added fresh leave must’ be obtained’ when 
_thé suit was originally filed. It is contended that there was 
no change, in the cause of action. Even so, if new parties 
are joined against whom it intended to proceed. in the suit 
and to obtain a decree, the obtaining , of the leave is im- 
— perative, because it is the foundation of the jurisdiction of 
the Court. The Court gets jurisdiction to decide the suit 
against the partiés only if it grants leave which ‘is condition 
precedent. ` No leave was obtained to proceed against the 
newly added. defendants, and it follows that the Court never 

got any jurisdiction to make any decree, or order against 
them in the suit." 


~ ka) 


- 


There is, mo doubt that according to. the learned Judge, 
when fresh parties are added it is permissible to the Court to 
grant fresh leave. Mr. Mukherjee argues that if fresh leave 
could be granted during the pendency of the suit in the case of 
additional parties, there does not seem to be any objection to 
the granting of such leave i in.the case of an additional cause of 
action. In my opinion, he is not right. ; 
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^ According, to section, 33 of the ,Limitation Act,» where; : after CIVIL. 

institution of, a suit, anew plaintiff or.defendant was.substituted 

or added, (it, not being a, Case; of the, assignment or. devolution of s 


um sanan 


interest “during the pendency of the suit or transposition: of 2 Kshitish Kumar 
party) the suit is to be regarded, as against the added party to Som 
have been, instituted. when he jis;made.a party..i;Therefore, the MM 
case of the addition. oË a party during. the pendency of the suit E AR 
stands on, quite a different footing to the addition of.a different D. N. Sinha, 7. 
cause ‘of -action: against the.same party.) |... d : 
E SI a a AW E EE a 2 m 
The point was recently considered by ey ds in an un 
reported judgment dated the 25th July, 1951, Sugar Distributing 
Syndicate Ltd. y. The, State of. West,Bengal-(1).. The application . 
was, in .a -sense “remarkable... , Lhe, suit; bad. been, filed without 
any leave under clause 12 of. the > ‘Letters, Patent on, the 14th May, 
1950. Long after the suit had been filed, an application was 
made,.not in the suit; but entitled, “In, the-matter of-clause 12 
of the Letters. Patent, etc., for grant of. leave under clause 12. 
The learned Judge relying. on, Laliteshwar. „Singh wv. Rameswar 
Singh, (3)..held., that, leaver, could. ,only, be, granted. in respect 
of the suit at the. time. of. the: presentation ofthe plaint and 
not afterwards... The,: learned "Judge ,also_relied:-.on a similar 
view in ran; unreported, judgment :delivered on August, 11, 1950 
by S..R,:Das Gupta, Ji, in," hakur Sree Sree Iswar Jew.& ovs. v. 
Brojendra, Nath , Mitra .4y, ors. (8) in. Suit. No. 3707 of 1949. 
-The résult `of all these authorities may be summarised as 


- 


follows : z- 4 wf ut (C " Jj H 2 UTD ES “4 IM. 7 P ^1 e = yi 


A 


` Po the ake ps : DT & i-r t4 yrs MM Kit 78 ) 

^ ar. Where leave under clause a2. of the, ‘Letters Patent 
< is. necessary, the granting. of such leaye: is-the condition pre- 
cedent to “the, Court ‘having, jurisdiction, tor entertain the 


, suit., i 


+ Sk 2 eru !S, Jp or BRL pe = a 


- HE Cr loge we ur api eue qs eti pe 
"Therefore, such leave is:to. be obtained at.the time 
of d institution of the suit. In the Original Side of this 
High Court, the; practice is. to present the. plaint before the 
Master who places it before a Judge of this Court for grant- 
ing tbe requisite leave.-.It does, notiymean; however, that 
such leave. is granted after the institution of the suit. For 
(1). Unreported. |. pep (2) (1907) LL.R: 34 Calc. 620. 
(3) Unreported. -° —— | 
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-the purpose of limitation the date of the presentation of 
“the plaint may be relevant but the leave when granted is 
nevertheless leave pu prior to the ‘institution of the 
sult. - i A Pct $ 
e". - T - 

*.$. Where by amendment ‘of a plaint, a cause of action 
is altered or a new cause of action added, it'is not a new 
suit but the old suit in a new form. In such a case, no 


amendment can be ordered if it requires leavé to be granted 


under clause 13 of the Lerter Patent, at the time of the- 


amendment. ' 


4. It follows that leave under clause 12 of the Letters 


-$ Patent carinot. be-granted “in such a case, at any. stage after 


; 


“the institution of the original suit. 


"B5. But hee a new party is added; the suit as regards 
‘the added party must be deemed to have been commenced 
"on the date when he was so added. Consequently, if the 
‘cause of action against the added party, requires leave under 


.'^ clause 12- of the Letters ‘Patent it is: open to tbe Court 


x s 


to’ grant such leave; if asked for at the time of the-amend- 
-ment. In- fact, if such” leave has not been asked for or 
obtained in such a case, the Court has no jurisdiction to 
-entértain the suit against au an added defendant: 


7 7! S Ls i 


I must sihi that these rules are quite artificial and there 


does not seem. any logical reason why the Court should not be 
able to grant fresh leave under clause 12 of the Letters Patent 
at the'time of amendment where a new or alternative cause of 
action is introduced: : But that is'a question of altering the law 
and the present case must be dealt with according to the law 
as it stands. For the reasons Mond this BUD kn Fails and 
must be' dismissed with costs. 
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West -Bengal Premises, | Rent Control. Act (XVII of . DEN Section r4(4)— 
“ Whether the defence against ejectment. on. the ground of absence of 


' order under "Section, 1404). ies VE eps enn 

a aN 3 ae ie S eae GE qoe ki 

- There is an observation in. D. R, “Gellatly y. Jo R.W. ‘Chinon (1),' that 
“the defence against ejectment on the ground of absence of relationship ot 
landlord’ and tenant ‘is to be decided before an order can be „made, directing 
the tenant’ to deposit rent under Section 1404) “of the West Bengal Premises 
Rent Control: Act, 1950. "Fhe use of the word id tenant " may lend some 
justification to «an; observation. of that- kind. “But at? the’ ‘same time the 
section must jbe given a! workable meaning:.,‘The intention of the legis- 
lature is- clear that anything which is a defence ,against ejectment will not 
be gone into ‘before compliance, with an. order under, Section_14(4), The 
object of Section ' 144) being to , safe-guard. the interest of the landlord 


against ' harassment ` and - subseqlient” pecuiinary ` loss, thé object will be 


frustrated if no .order-- under - Section 14(4)' can “be made ‘before defence’ 


against ejectment on the ground of cabsence of ‘telationship of: landlord -and 
“ tenant is decided. If a defence against ejectment is to be gone into prior 
to Section 14(4), it would Appear t that there would be no meaning in the 
provision that on failure to make deposit under ‘Section 14(4) the defence 
ole ejécthént will be struck off.-- b | 
wd pee maru Aog s cae we 
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l ` Prafulla Kamal Dai and’ Sudhansu Kumar. Hazra for the 
Opposite Party. | x ses 


' Civil Revision Case No. 143 of 1952, for setting aside the order of the 
Murisif, ‘1st "Additional Court, Aupore, um pasted" i in T. Suit 
No. 271 of 1951 dated 1g-2-51.. ^ - 


4 


(1) (1952).57 C.W.N. 294. jd T S 


~ Felalionship: ‘of landlord -and tenant must „be decided before making : 
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The judgment of the’Court “was as follows: — 





K. C. Chunder, J.:—This Rule was issued‘at the instance 
of a tenant who has been ordered by the Munsif to deposit rent 
under section 14(4) of the West! Bengal: Premises Rent Control . 
(Temporary Provisions) Act, 1950. TEE p 

bead quem d Se og lech Bera’ 

The point urged before me is that in the written statement 
there was an allegation that there was no relationship | of, land- 
lord and tenant. ‘Therefore, no deposit | should : have been 
ordered. It appears that in a previous proceeding between. the 
same parties, the question whether there was a. relationship of 
landlord. and: tenant between these two parties themselves was 
raised’'and was decided against the petitioner. That case was 
dismissed“ “On another ground. ' Óver and above, this, when 
section, 14(4), application came. to be, heard, the petitioner him- 
self was exámined., His deposition was that ‘there: was an-ad- 
justment of some dues: over 'the' value: of betel purchased . from 
him against the cost: "awarded i in ‘the’ previous ‘suit ‘and the rent. 
due to the plaintiff.” "He hitself,” therefore, accepted that; he 
Was a ‘tenant ‘and that rent was. due. , He: pleaded a story of 
adjustment . which the; Munsif rightly ajaa d the reasons 
navig been : given in his: nU eh nn m 


T X 
NE le: sal } " 


E Under „the circumstances, it 15 futile now to say, that | no 


order under séction 14(4) should have been passed on the ground 
of the defence mentioned in the written Statement, but not 


stertur 


My attention, has been "drawn: toa, decision. in the .case of 
D. R. Gellatly v. J. R. W. Gannon (1), in which an observation 
has been made that the defence against ejectment on the ground 
that there is no relationship of landlord and tenant should be 
first decided , before. a decision to deposit,the rent claimed.and 
last paid under section 14(4) is “made. No doubt, the. use of 
the word "tenant" may lend some justification to an Qbserva- 
ton of | this kind.” But at the, same time, the section must, be 


given a workable meaning. . "The, intention of. the; legislature, is 
quite clear that “anything which is a defence against: ejectment 


f (1) (1952) 57 C.W.N. 294. , POR LO a e edt 


wwf 


ise 9] a... : 


E _ Before Mr. Justice P. B. Mukharji. 
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will not be gone into before compliance with an order under Cm 
` section: 14(4). Therefore, the legislature’ perhaps intended that s 
questions which are defences .to ejectment should not be taken 2n 
up at the stage when an order under section 14(4) is passed to Jamini Khan 
. safeguard the interest of the plaintiff against harassment and y. 


subsequent pecuniary loss.” If a defence against ejectment can Dhirendra Nath 
be. gone into prior. to section 1444), it would appear that there — - ned 
would be no meaning in the provision that on failure to deposit 
the amount the defence against ejectment will be struck off. 
It is not necessary for me to give a final decision in this matter 
or to refer the question to the Division Bench so that a larger ` 
Bench may decide the guestion, because; in the present case, E 
as I. have pointed oùt, the materials. from: record : sufficiently 
justify the:order passed by the Munsif and negative. the defence 

of absence.of relationship of landlord and -tenant ~ [n'a sut- 


“able case, it may become necessary to make an attempt to find oa 


out what.. rèally was the intention of the. legislature as ex- 
PIE through the wordings of the section d ; 


pow 4 > 


=> 


The Rule is, NM discharged with costs, 


PKD. Sq? x a l , Rule discharged: 
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Pa n 1 


, MONI MANJURI DASSI and.pthem .- Cyn. 
uc Mas. RAZIK-and others EE êsa 


Solicitors—Order ior costs AGA eni in EN Nah” T the Attorney ` 
is entitled to rateable distribution —Pay order under Rule 48, Chap, 38 ' 
of the. Original Side Rules, if it is a decree within Section 73, of the 4 
€ ia Code. . 


- LI 
5 T 
c 


There is EM intrinsically unsound from the point of view of fair- 
ness or of any juristic standards to allow the : attorney to participate in the 

rateable distribution. “ a i3 , ; 
# Original Side, Süit TE 496 of 1947. 


, 
Š - 
t 1 
- - 
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ww 


Moni Manjuri- ~ the other. against the same assets "of the Tagrat Bei, 


^*^ Dagsi 


V. 


= 


THE CEU EN PR ee” - vou. oi. 


ra 


` The indes for costs. awardéd in -favour ‘ot. tlie successful: plaintif and | 


— fhe'order for. costs against the difendant to pay bis.own solicitors, “both 
 áre-made in the interests of- justice" and fairness, and there is nothing in 


‘law or reason to hold that one “should” not be allowed to compete - aqu 


n 


- 


From the point: -of view of the actual bare used in Sections - bs: and 


E “Rizk: ..S6 OF the Civil Protedure-Code read with the Order 2r-of“the’ samé-Code ` 


March, Ls 


- 


LI ^7 


„and Rule'48 of Chapter. XXXVIII of the Original Side Rules, the cónclusion 
is clear that an attorney holding an order for costs comes within the mean- 
ing of these provisions of law and procedure. - The decision to ‘allow ; the 
attorney to participate in rateable distribution is therefore justified both by 


o ad M d CREE : <a oe 


- S i : 
7 - 1 E «cu ~ 


- 4 < IE M 


S Application. by the Décreeholder Plaintif. EXE 


wo 2 i Me 


_-The material facts will: appear from the judgment: - 


r 


Z3 K. Guha for. the Plaintiff Applicants, decree. holder. . 


as - 
"ud ~ tid 


r 


A. N. Bose. for ‘the  Soicito Respondents NEH A d 


. The judgment was delivered. by: —c c i. ae 
`P, B. MukharJi, Ji The centra] pai of dispute. in this 
"abge: is attorney's: right of rateable distribution . ünder 
- Section 73 of the Civil Procédure Code, where he has attached 
in, execution `of. an order for costs made in ‘his. fayour urider 
Rule 48. of uper $8 of the Original Side-Rules < .° ^ 


2, ù 
e p 
EI ys © rt ` “A v ` P 
~~ Lo ; - of ^ PM wo B b 
a: cg * i ^4 ` 7 


‘ a ' - e 


“Tv 


| The. application is amie e by the eiia piling; | for 
an-order that the Sheriff. of Calcutta do-pay out of the sum’ of 
Rs. 2,371/4/- being the. nett amount lying in, his hands out 


777 ef the sale proceeds of two. mud kothas at No. 59, Méchuabazar 


^A 
= 


Street, Calcutta, belonging: to “the judgment debtor: after dé- 
~- dugion. therefrom the commission of the^ Accountatit-General, 
< Ppayanle to thè plaintiffs’ attorneys the costs of and ‘incidental to 
. the execution proceedings of the decrees dated the goth: April, 
1948 and the 4th -April, 1949, including: those of levying their 
respective attachments and costs of all proceedings in: connection 
with the sale;of the attached properties and -also of: costs of 
„and incidental -toi this » application. and of costs to the. suit re- 


- E - 
M B 1 r A 
- t - tm - 
- - > 
a - 
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Í sulting” in the two ortai deac and. ‘orders. dated the oth 
July, 1948, 29th March, 1949 and ‘5th. February, 1952'and the. 
amount. of, taxed. costs of this suit of the plaintiffs and of the "288: 
taxed costs of the guardian;ad-litem under the decree of. the goth 

; April, 1948 and of, the, balanced taxed costs of ‘suit No. 234 of ` Dassi 

^ 1948 with interest and also of the amount of claim of Rs: 1,900/-^ ide 
with interest of the plaintiffs-in this suit in part satisfaction of - "Mrs. Razik 
the claim. and.costs-of the plaintiffs in^this'suit as well asin sult p p, 
No.:224: of 1948. “:/The other- ordet - that is “sought « às that MT., Mukharji, J. 
M: S. Mullick, Attornéy for: ‘two of the. defendants "Mrs. Razik l 
and: Sk. Mazim is not entitled to claim, either priority: over the 
decreeholder or participate in the Tateablé distribution under . 
, Section s of the Code of Civil Procedure. - i i 

' The main argument ‘has centred round the: right. if-any. - ^ 

| of Mr. Mullick;' attornev for. the said two defendants, to p 

um in the ae ‘distribution. E | t 


~ 
-yr 
a- 
- - 


The facts giving rise to “this ET may be ‘briefly re- 
counted; This -suit was filed on the 25th. February, 1947, 
against the ‘defendants for a sum of Rs. 1 ;900/ - as. arrears of rent — 
- from July, 1945 “to January, 1047 at the rate, of Rs. 100/- per 

. month “in. respect of premises No. 4, Raja Diriendra Street, 
Calcutta. Mr. B. N, Ghose, an attorney - .of this Court, -was 
appointed the'guardian-additem-of thé minor defendants: An 
ex parte decree was passed: on the goth April. r948 against the 
defendants for. Rs.: 1.900 /- with interests ‘and costs: The costs  . 

? of the, plaintiffs wére: taxed for the sam “of Rs.-973/4/- with’ ; 
interest at 6 .per -cent per, annum from 16th September. 1948. 

The costs” of -the guardian-ad-litem was ‘taxed for Rs: '206/3 [6 

with interest at a similar rate. The plaintiff Sm. Mant Maniuri ; - 
Dassi died thereafter- leaving the present applicants as the sur , : 
viving.- plaintiffs and an order.was made on the: oth July, 1048 
permitting the applicarits as surviving plaintiffs to" proceed with: ~ 

the execution | of. the decree. On the -1st’ October, 1948, the 

decree was executed by attachinent, of the right title and interest“ - 

| of the defendant judgment debtors in. the two mud kothas 
standing on. premises No. 59, Mechuabazar.. Street, Calcutta. 
Thereafter’ the first defendant Mrs. Razik entered appearance, in 
this 'suit-through ` Mr. M; S. Mullick, an attorney: of this Court, 
and- applied’ for setting, aside -the ex ` darte “decree. An order . 
was. nade on, the 29th March; 1949; setting aside the- ex: ads 


- 


- - 
wa hi 
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~- IE.” décree only. as against:defendant Mrs. Razik and costs of the. 
i m , said application was allowed to the „plaintiffs. - The suit was 
thereafter. heard and. a.decree was, passed: on the 4th April, -1949, 

Moni  Manjari against the said defendant Mrs. Razik for the same. amount 
- Dasi — of Rs. i,g00/- with costs.- The costs of. the plaintiffs as against’ - 


——— 


0e me d Um thís defendant Mrs. Razik have not yet , been taxed. . The 
MC SNC decree- holders" therealter “caused the Sheriff on the 5th "Máy, 
PB: 1950, to attach -the right. title. and interest of defendaiit Mrs. . 


‘ .Mukharji, J.. Razik in the said two mud 'kothas in execution of the decree 
d dated the 4th April 1949. “Then the decreeholders applied for 
; and obtained: an .order on the 27th June, 1949 for sale of the, 
Gi right, title-and interest of the defendant judgment. debtors $t65 ^ 
in the said two mud kothas. -At this stage the second defendant ` , 

_ Sk. Mazim appeared through Mr. M. S. Mullick and contested . 
^ the application: A’ subsequent order- was ‘passed on: the nth 
.- August, 1950 for sale of the right, title and interest-of the first 
u- <- ,. defendant Mrs: Razik in the said two mud kothas in execution - 
of the decree dated the 4th April, 1949 along with- the right, 


DW 


title and interest of the other judgment debtors in the said two . ` 


mud kothas. The Sheriff put up the said two mud kothas for 

sale in two lois on the 28th November, ' 1951. They were. sold: - 

—. for Rs. 4,425 /- ‘and: Rs.- 1,300/- respectively aggregating to 

^ Rs. 2,725/-. Thereafter the judgment-debtors. Mrs. Razik and ' 

Sk. Mazini applied for setting aside the sale, but such application | 

` ` was dismissed on the' 5th. February, 1952 with costs. “Out of the’. 

“sale ^ "proceeds - of Rs. 2,725/- the’ Sheriff has deducted" a sum ‘of 

-  ' Rss -953/12/- for his, poundage and charges and there is now 
lying in the hands of the Sheriff a sum of Rs. arial. as will 

appear from the certificate of- the Sheriff: EE Br 

: Now in bed of iem moneys satiset4 in execution ofthe ' 

— «V decrees- dated, the goth - April, 1948: and 4th April, 1649. there 


. are no other attachments except those of the decreeholders- and ` 


|... "the creditors referred to in the Registrar's certificate -which is 

Xu AE -anriexed to dm petition marked with the- letter ‘B’ ^ i 
E" ~~ to 2 

It is the contention: of the plaintiff Pe ee that dej 

are the only creditors of all the judgment-debtors and the parti- 

-  ''  culars of their claim are set out in paragraph 17 of the petition. 

. From the certificate, of the' Registrar it appears that Mr. M. S. 

: Mullick, acting as an attorney: for defendants 1 and ih 'mamely;. 


hl 


VoL. gr] | ^  . A HIGH COURT. 


Mrs. Razik.and Sk. Mazim attached the right, title and interest 


of his own clients the said two defendants in the said two mud 
kothas. Such attachment is in execution of pay orders obtained 
by Mr. M. S.. Mullick against his own clients the said two 
jadgment- oe ; 


- Fhe point.now for determination is whether the attorney 
Mr. M. S. Mullick can claim any priority over the decree-holders 
or participate in the rateable distribution: under section 73 of 
the Code of Civil Procedure in the fund now lying with the 
Sheriff. óf this Court. The decreeholders contend, that they are 
the only persons who are entitled ‘solely and exclusively to the 
entire fund o£ Rs. 2,371/4/- to the exclusion of the claim of the 
said Mr. M. S: Mullick, It is also stated that -the certificate 


: of the Sheriff showing the persons who levied execution against - 


the judgment-debtors shows what moneys have been” received 
and when and also shows that he has-no other assets belonging 
to the judgment-debtors as required under Rule 39; Ch. 14 of the 
Rules of this Court. < 


On behalf of the decreeholder plaintiffs the argument is 
that Section 73 of the Civil Procedure Code applies in the case 
of persons who have made an application to the Court for the 
execution of “decrees for the payment of money " passed-against 
thé same judgment-debtor. It is said that an order for taxation 
obfained by an attorney against his own client is not a decree 
for the payment of money within the meaning of Section 73 of 
the Civil Procedure Code. In aid of this argument the 
definition of a decree in Section 2 of the Civil Procedure Code 
_ 1s invoked. l 

Rule. 48 of Ch. (85 of the Original Side Rules of this Court 
provides. that: 


i 
i 


“An attorney, where he has taxed his bill _of costs 
against his client, may apply in Chambers on summons for 
an order against his client or the legal representatives of 


such client for payment of the sum allowed on taxation or’ 


such sum as may then remain dué. The Judge on hearing 
the omo may make such order or refer the parties to a 


suit." | d 
9 


~ 


-— 
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4 br i ' Thereafter: Follow ‘the: a words.“ sach order wheres 
ye i | made may kas executed under Order XXI of the. Code as a. decree? 
ses a for money." -On behalf of -the’ attorney it is contended; there- 


Moni Manjari fore, that -he is in the samé position as a decreeholder for money, 
_ 77 Dasi; and he complies with the cd of Section 13 ol the Ciyil. 
vv” Procedure Code. © | `> l | 
] Mrs. Raxik 3 L 
v MD “Mr.” Sachi. Guha, | earned: nd bor plaintiff "diee 
| po Bl. holders, "has. relied. on the decision: of Mohonlal: Lalchand 
-Mukharg, J. . v.  Bhivraj: Devichand. (1), for the proposition that the: decree | 
l . |. for payment of’ money must be a-decree under the Civil Pro- 
ee . _cédure- Code and- not, orders. for payment of money which : are ` 
~ executable, or in any évent as inthe“ Privy Council. decision: in, 
2 .:Lyallpur, Bank Ltd. v. Ramji Das (2), únder a statute like the - 
7 | ^. Indian Compariies Act where by its section 199 all- orders under ` 
-~~ _the Companies Act are made énforceable in: the same manner. as- 
POR ` decrees. -According to “this argument’ Rule 48-of Chapter. 38 of 
hgh eu Uo hp. Original. Side-Rules is not sucha statutory provision. -My 
gg Eug attention is also drawn to the: wide:terms of tbe language. used 
^ .. in Section 199 of the Indían Companies : ‘Act which it-is said-is : . 


E s different from the e language or ule 48 of P 38. - 


À 


= =. 0.7 2 
^ - - E _ - 
Li 


"NE “Some referénce to ‘the. rule:maki ing, power. ef ihe. High Court 
SAN is called for. - Under. Clause 37 of the Letters. Patent it is pro- 
— 't' “vided that it shall be lawful for this High Court, from time. to 
- Uv time to make rules or orders for the purpose of: regulating: all 
5 ; proceedines in -ciyil © cases which : “may: be broüght béfore such. 
ue ou court. -There is a proviso to. Clause ay of the Letters. Patent ^ 
C. 27 A which savs that “ the said High. Court sha]l be. guided ‘in making“ 
sh Es rules. and: orders; as far as possible, bv ‘the provisions of thes: - 
“Code of Civil. Procedure, being an Act passed by the Governor, ; : 
€ “General in Council and being Act. No. VIII of 1859, and: ther- _ 
' "provisions of: anv. Jaw which- has. been -made.' “amending or 
- altering thé same, by competent legislative authority- “for India.” | 
~ 1, Section 122 of the Civil Procedure Code- provides. "that this High - - 
UP og Court may. from time to time after - -previous publication. máke *s 
l ^ rules regulating their own ‘procedure -and, the procedure of the... 
- Civil Courts subject to. their superintendence. "and.may. bv such | 7 
rules annul,. after or add to- all or anv of the rules in, the First 
| 7 Schedule,’ In other words, if is said that the rules, in the. First i 
G5 075 0 70 Schedule’ “can be altered but not. thé sections ‘of the Civil Pro- 
NET ap C figs LR Nag. g8 o 0. (i945) ER: ja. LA. 85. 


^ 


-— Se 
* 
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iedure.Code. It is also pointed out.that by à specific reference 


-— 


to Order 'XXI of the Code, -Rule 48 of .Ch. 38 excludes the 
appa lon of Lcd sections. a the Code. Ms 

I am ‘unable. to accept this argument that the sections of 
the. Civil’ Procedure Code, wherever relevant or applicable, are 
intended to: be excluded by this reference omy to Order XXI 
in- Rule 4n of Chapter 38.- 


E In this connection Section 56 of the Civil Procedure Code 


- 4 -- 


- 


Cds im my view relévant'and decisive. This. particular section 
. appears in -Part II of the Civil Procedure Code. under the 


Benel heading of Execution. Section 36 provides 


p dod Te provisions of this Code relating: to the execution 


aT s 


Fd 


of dene shall, so far as they are Lacs or deemed to 
' apply to the execution of orders." ja 


- 


_ An order- for taxation, therefore, will attract all ilie pro- 
‘visions of ‘the Code so far. as ‘they are applicable. Now, an 
“order is defiried by the Civil Procedure Code to mean the formal 
expression of any decision of a civil court which is not a decree. 

It. does not say that an “order has to be one under. the Ciyil 
Procedure Code. :It' means that wherever there is a formal ex- 
. pression of: any” decision of a-civil court which is not a decree 


~ is fo. be: ‘regarded. as an order. An order for taxátion under 


- Chapter 38, Rule 48 of the Original Side Rules is a formal ex- 


pression of | ‘the decision of. this Court- that a certain sum of: 


money is due and payable to the solicitor by, his client. That 
an order under this sectión need not be an order under the Civil 
Procedure Code appears to have been also.the view expressed 
: by Kania: T. in Kilachand Devchand & Co.; Ltd. v. Ajudhiya 
_ Prasad Sukhanand & Co. (1), where the learned Judge says 
“In “my Opinion Section 36. is not limited - to orders made 
only under -the Code" T will add my reason to` sup- 
port this view’ by ` interpretation .of the “meaning of the 
words. "Code" and " Rules.” Section 2(1) of the Civil 
Procedure Code defines "Code" to incude "rules" and 


"Section 2 a8) of the Code defines “ rules” as.meaning not only | 
Rules and Forms contained in the 1st Schedule of the Code . 


“but also, those, made under ‘Sections | 123 or.125 of the Code. 
(a) (1984) I.L.R. 59 Bom. 10 (a1). i 
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Cm That brings i in the: Rules made by the Hight Court. , The wótds - 
= c ^o far as. they are applicable.” in Section 36. of: the' Civil Pro- : 


nm ‘cedure Code do not-indicate in this. case that.an order for costs >` 
Moni Manjuri Cannot attract the provisions of the. Code or, that there. As any. 
. Dagi `. factor operating in such. order. which makes it. inherently im." 
>v.” qum to -apply the provisions. of the (uv. Procedure Code: 
Mn, Hark rd 
z P pg we has been ond before -me on, the- TN in 


Mükharji, J- Parvathammal v. “Chokhalinga Chetty (1), that. an „order under... 
^ Section ^34 of the Guardians and Wards Act bas been held to be: 
: not an order under the Civil Procedure Code. I am-not im- 
." -pressed by the argument for this reason. that the Madras authority : 
` ` proceeds on the view, that an’ order under Section . 34. of the- 
Guardians"& Wards Act directing a guardian. to pay. money out of E i 
f -his ward's estate for the marriage ‘expenses of a person dependent" 
^ ^'- on the Ward. was: neither a. decree nor an. order under the Còde’ 
ES - ^ and cannot be. enforced against the Ward after- he had attained.. 
pa dg majority- and guardian had been discharged. .. Besides there is 
“7 V. nothing’ in the Guardians & Wards Act comparable to Rulé 48. 
pu . of Chapter 38 of the Original Side Rules which I have to 'con- . 


„sider in the “present. case. ^ |. - 


-F 


, , The, guestion can be examined from another point of view. 
Ss age Under Rule 48, Chapter 38-as I haye’ already stated, this Court ` 
.^ ^ may makè an order for costs or refer the parties.to a suit. Now, , 
C^  : when the attorney is directed. to file a: suit. and. does. file. a suit |. 
and obtain a decree for his ests against his client, then in. that 
^ ^ case, on the basis of the decreeholders' s contention: the attorney 
will be entitled to, rateable distribution because it will then be à: 
` full- -fledged decree for payment of. money:within the meaning of. 
Section 78 of. the- Code, But when instead..of referring- the: : 
parties | to a suit under Rules 48 the Judge makes an order.for . - | 
-costs on the affidavits; then the attorney is said to lose his Tight >, 
to ratéable distribution. - "I see no justification: for making 
“this. vital difference in the consequences. . After all what; Rule: 
48 does i is not only. to ensure a procedure of convenience’ ánd.to . 
make. the process of realising costs less long drawn out-than the. 
4. recovery of a claim by ordinary action or suit. Shortening- ofi 5 
"v 3-7 the -procedure should not, therefore,- in. my view. ‘mear loss: of > 
substantive rights .in. the benefits obtained. ` The- ‘benefits Of 
77 either. procedure should in my view be-the same. >t, s: 
- (^ (1907) LL.R. 41 Mad. a PE CE 
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"Lastly, it has been! contended that an attorney: should not Civir. 
“be allowed: to take the benefit of. rateable distribution for costs yon 
^ against the judgment-debtor, who- isi his. own client. This .~ 7953: 

` argument requires careful formulation. It is said that Section Moni Manjun 
:73 of the Civil -Procedure Code embodies, a principle of Insol- Dassi 
cency Law which prevents scrambling among decreeholders for Mix 


money trying to execute against the 'same assets of the ‘same + Mis. Razik 
judgment-debtor.. With the main idea I entirely agree. What. A ee 
_is then said-is.that in the suit where the decreeholder plaintiff atukharj:, J. 
has been awarded ‘costs and the judgmentdebtor defending is 
directed to pay such costs to the plaintiff decree-holder, the 
`` Court should ensyre that in realising such ‘decree which includes E : 
` costs and which, therefore, includes costs. which the plaintiff had 
to incur in paying to his own solicitor, the plaintiff decreeholder a 
should not~be placed on the same footing with the judgment : 
_ debtor's solicitor and to compete with the order for costs made ' 
| in the Jatter’s favour and which are; costs which ‘the defendant - 
had incurred in paying his solicitor in. defending the ‘suit and 
ultimately losing it. It is contended that to allow that will 
mean that. the court will be whittling down the scope of costs T 
“awarded to the successful decree- holder. 


=“ i 


I have given my most-anxious consideration to this problem. 
It appears to me that there is nothing intrinsically unsound : ` 
from the point of view of: fairness. or of any juristic standards 
to allow the Attorney to participate in thé rateable distribution. 
“From the point-of view. of fairness, it must be emphasised that 
. in ordering a-party to pay his costs to his own solicitor for the 
service rendered by the solicitor the Court ertsures.a standard ` 
and quality of work in the interests of better administration of 
justice. In awarding Costs ta the successful plaintiff, it is quite 
:true that the Court directs the defendant. to pay the plaintiff's 
costs which’ must necessarily include the costs which the success-e 
ful plaintiff had to pay his own solicitors. "But «hat is consistent | 
also with holding: ‘that the losing defendant should also pay to 
his own solicitor his own costs.. Both ‘orders for costs, the order : 
for costs awarded in favour of the successful plaintiff and the 
order for costs against the defendant^to pay his own solicitors, 
.are made in the interests of justice and fairness, and,I see noth- 
ing in law or reason to hold ‘that one should not "be allowed to 
compete MEINE the other against. d same "assets ' of the 
o A, Ae 


ez. 


x 


kal 


Moni ^ Manjuri . 48 of Chapter XXXVIII of the Original Side Rules, the con- ~ 


~ uh 


~. 


: Dassi „clusion is clear that an Attorney holding . an- order ‘for. costs. ° 
V ' comes within the meaning. of: these: : provisions of law and pió- 
akan ‘cedure, and it ‘will be in my view improper to- deprive them-of - 
[Pep © , the benefits of such legal provisions. 'Fhe decision;, therefore, 
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judgment-debtor. Then, again, “from - the int of view of the 
-, actual language. used in section 73 and. section .36 of the- Civil ` 
-, Procedure Code read with:Order 21 of the same Code arid Rule 


2 , Mukharji, Lr . to allow the -attorney ‘to participate in rateable distrirbution is, 


in my view, gon both x law and by. the standards of fait 


‘ . r T. a ~ 
T - m ` + e 2 “= 
AN = ii 


PR, in the rateable distribution of the monies iri the- hands | 


.' ofthe Sheriff under section 73 of the.Code of Civil Procedure. | 


` There will be no' further order on: this ` application. ^ . In the 
circumstances of the: case and: the point involved. I make no order. 
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< West Beigil F Premises: Rent Control ‘Act, “1950sScheitule A, “when applicable - 


in December, 1941, “within the ‘meaning of Section 9(e) samé -aš the. 
20 7 question what rent wassactually payable in December, 1941; within: the 
í meaning ef. Schedule As | - : EE s : b 


D^ r á EJ n4 


x»: - 
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* Civil Revision Case Noe DOT of 1953, 
the Additional Subordinate Judge, srd Court, Alipore passed: in Rent. Control 
. Appeal No. 148 of 1950 and dated 4572-1952 arising out of the Rent: Control : 
. Case. No. 55B of 1950: of the- "Court of - the Additional Rent Controller 


~. Calcutta and order dated 19-1- 1951: - NU E ii 


t- 
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for setting aside the Order of - 
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Whether the- question, what ‘rent would ‘have "beeni reasonably "payable a 


ra 


- 


“VOL. 91 So Yu des mU HIGH COURT. ~ 


~ 
=. = 


: Premiáes ain suit “were “in | the occupation of the same “tenant as in De- 
"cember, 3941. But in December 1941 the premises in the occupation of the 


, tenant included ` one ‘room. more -which was subsequently surrendered by. 


the” ` tenant, ` There was a rent-fixation case under the Act of 1948.: The 
Rent controller ds well as the- appellate Court decided what rent would have 
: been. reasonably payable and. not- what rent was ‘actually payable -fom 
December, 1941. As soon as the 1950 Act came into operation there was 
an application by the tenant for re: “fixation of the rent. It was held that 


_. Schedule A and not Section 9(e) was "applicable because the premises were 


actually let out in December 1941 and were let out .to the self-same tenant 
and the rent actually payable in December 1941 was cápable of .being deter- 


.. mined,. It was held further that the decision irí the rent fixation case under 


the. 1948 -Act could not operate as resjudicata as the question which: was 
decided in -that case was what rent would have been reasonably- payable and 


.mot what rent was actual payable from December, 1, 1941, and as the 


quesuon to be decided when Schedule A is applicable and Section g(c) is 
. nòt applicable is what rent was actually payable and not what-rent wóuld 
have been reasonably payable from December 1941 and also as the two 
questions~ what rent would have beer reasonably payable and what rent 


. was. actually payable -are two different Ta 


^ 


- Landlord, Deude gader Section 32(4): of Ws ned 


“Brees Rent Control Act, 1950. 


~ ` a 


É Application’ for reixation of. rent by the. tenant. ant 


Á. 


The material facts will appear from the judgment 


E Bijan Behari "Das. Gupta for. dis Petitioner GE E 5 


“Abinash Chandra Ghose for the Opposite Pary. 


- The judgnei ot the Court Was as follows: — c 


^ 





K ©. Chunder, ‘Jet 

“a landlord against a re- fixation of rent. ` What happened was that 
this very premises was let out to the same tenant as part of a 
bigger. premises which included one room more in December 1941. 
The landlord by surrender from the tenant took this other room 

. and had let it out at Rs. 15/-. ` These facts are not in' dispute. 
There was rent fixation case. under the Act of 1948. The Rent 
Controller as well as- the: appellate court decided that the rent 
‘which would be reasonably payable, not the- rent actually pay- 


` able,’ 'would- be, Rs. 140/- per month froní:December 1, 1941. 


AE. making | certain ‘additions the- rent. was: assessed at 


This Rule was issued at tie instance of l 


CIVIL. 


1953. 
kagêngan 
Hriday Krishna 
Bose 
v. 
Banerjee. 
Manerjee. 


a 


May, 13. ` 


E . Schedulé A. Now; Schedule;A is” applicable because’ these 
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CIVIL. , ‘Rs. 182/14/-.. We: are not coricerned with these-additions. : As 

soon as tlie 1950 4 Act canie into operation- there .Was an. appli- 
bo cation by the tenant for re-fixation of the rent, the ‘tenant con- 
Hriday y Kiia tënding that the rent as “actually payable for the tenancy, “in 





1958 


Bose’ — December. 194* was Rs. r20 /- and then with the addition. now ' 
Yes s allowable the rent NONO be. Rs. i32/- | l vs. 
Mrinal Bala ; a> os xd. XO 
Banerjee. 


= I Mr. Ghose ae pointed pe that if seda À can | be applied 
K. C. | and none of.the other clauses mentioned from 9(1) (d) to g(t) (g) 


Chunder, J- can he applied" then rent has got to be fixed on: the basis of 


"e . premises. under ihe very same tenant were ‘actually Jet out and” 


s ME .' the rent actually payable could not be more than ‘Rs. 120/- on 


the other ` hand, the landlord having let out’ another room for ' 
Rs. 15/--the courts rightly considered that the rent actually . 
 - ^. payable'in Deceinber 1941 would be Rs. 165 /-." Them the Courts | 
E allowed two increments namely as there had: been previously an. 
: increment of 10 per cent, and as this was a residential bouse 
"let ‘out at-ovér Rs. 100/- ánother fresh iricrement of. iet per ' 
na cent. bringing up the ir to about R$. en ‘and odd.. 


m m a "Mr. Das Gupta has contended that the  qüestion of what i 15 


+ 


T 


í 
e 


! `. feasonably: payable as rent is res- judicata. "The question | (of 
: k what would be reasonably payable as rent. is different from what . 
277 cu. Cds rent'actually payable. There has been. no decision previously 


-as to what was the rent actually payable. Ín the présent case. 
Mr. Ghose has pointed, out that section 9(1) (e). can, have “no 
application because. the premises were let out - though vit may be 


- 
+ 


RE tas part of another premises to the same tenant'so' that the re- 
E - lationship: of landlord and tenant also was the.same and he has ` 
id, F . „pointed out that thé decision in Messrs.. Bata ‘Shoe & Co, Ltd.w 


` Narayan Das Mullick (1), has no application | as the question is. 
f entirely different.“ There the question was of two different ten- 
_ancies under two different tenants ' being combined. Hére the 
. question” is that. the -single tenaricy’ has- contained. though ‘shorn, 
', . * of one room and the rent of the one is known. ‘Therefore, the. 
T i rent actually payable is known. Under the circumstances, Mr. 
Das Gupta's contention as to-res -judication cannot be supported. `` 
Then comes “the question of’ the. .additioris given: The: 
Courts below were je in- PAIR the two ‘additions. . Mr. Das- 
-(1)- (1951) .56 :C,W.N- M dim are l l 


- 


aga 
Ta 
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‘Gupta has pointed óut that the tenant, fcd the standard rent 


, a8 payable- at Rs. 132/-." Mr. Ghose is willing to, accept what. 
"ud his client herself put as standard rent. "Therefore the standard 
'rent is varied and is made Rs. 132 /- per month. “Mr. Ghose 
wants ellect'to be given to “the reduced rent from the rent month, 
that is, from : June r; 1953. Mr. Das Gupta has no OE EHO 
to the vive being given: ams T See 4 


f 


- 
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“So Pu consent, dt i$ ordered that this refixed rent will take 
effect_from June.1, 1953.. Each - pu will bear its own costs in 
this revision case. : Po ; 

| " The KA L : ae 


The Rule is thus areal of. 
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ina T AF ” Rule itisposed 2 and, rent re- ‘fixed. 
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Wa ow Before Mr. Justice P B. Meubhari : iub o 
s. M" “SATYA PROSAD GHOSH ; 7) à 
Dr ih : U. ot, P E gp cm 
E .SUBODH CHANDRA. SEN, | GUPTA* s 
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"Official: " Recéiuir, Keena of the: business Rud posiéssion and the T 
; cado with, the Receive; and, not with the Manáger.-Collectens . 
` through Manager are collections of. te Recemer. ^7. 


as 
r 5 


High Court: Original. Side Rules Chapter '"XXI—Rules. 2 tör i and 12— 
Reasonable. and Fm construction. i 


“4 
^ = ~ kd 
1 E i d ` 


Where” in an ‘order’ appointing the ‘Official Receiver” as: a "Receiver of a, 
business, liberty “is given ‘to the Official Receiver to Appoint a Manager to 
aid him n charge of the business, athe legal. possession and the legal res- 
D for the business ' remain ‘with the Receiver. and not- with the 
“Manager - ETE. Su. e d bos : F ERES 


| r - ^ T T Te æ” a ? 
r Í no / a 
z A 
^. ^ 
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"Held; dherefore, the aeoe made through the Manger were, and 
' are e in-law -collections of the -Réceiver on which the, Receiver is entitled to_ 


-< TA charge | “commission CLE M Ur peus Cur. der Je se 
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1953- 
Hriday Krishna 
Bose 


v. 


- 


. Mrinal Bala’, 


Banerjee. 


KD: 
Chunder, J. 
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EN I : - ex UU G6 x - Pe E. pec 
uuo Civi | . On a ‘readhig of “the Original: Side New Rules” 9; 10, 11 and 12 of d 
y» Se A Chapter," XXI, the only: reasonable -and practical construction is to hold. E 
= . “1953. that ,these Rules provide a_scheme when there is objection or -disagreement E 


SN ooo ee and have no application. Where the employment of a servant -by the Receiver . - — 
il Satya Prosad is. by the 'cónsent of all’ parties. Where the .Receiver.at a meeting of al> -- 


. _Ghosh the parties is requested by consent of.all “to make an- appointment, ‘such - 
dA d . We 


.2. ~- appointment and the expenses therefor are not vitiated. for lack of^sanction 
. . Subodh Chandra 


A contemplated under new Rule 12 and the: new Rule 12 applies only in the ^ 
` Sen Gupta. -case where the” Reteiver- makes the: appointment. on his. own initiative ‘and . 
E TT. . no formal objection is. madé i any of the parties.” e E vou s 
Lu MC - Objections: to the passing. of ‘the’  á6counis. of the Officia. 
gg A a g SERE which ium Lo three piod of tme. A "LP 3 
[X ee n oi TET 
TO; RA The material facts s will appeir. from: the judginent. cC : 
i ET x Gouri Miira for the Applicant: A AS m RE 
"n g Hg ` Mec 7 ? A nr cae $ U^ 


Pe Se ae 4. c. Sircar and Abinash Ch. Ghosh; for the Objeciors: yi 


EE AE ng 3D. K. “Sen ‘for thie Official Recéiver: - Dr Sup ee ee ee 
EN m 7 b Å . 2 < 2E Ea zi T. . z a ni 2. 
Am PU a The judgment of the Court. ‘was’ “as follows: —: "Anu 

2 Ju d c7 ee 


a aga wee ks S 2p, B. Mukhiarji, d.i These are e objections: to the passing: 
a 5 4 vf the. accounts of; the Official Receiver’ in: this: partnership; suit 

NA NK ‘and relaie- to three periods: -of time. . The: first period ' of - time ` 

=, usc is the second half of-1949, the. second: period ‘of ‘time’ is the ‘first <<, 
004.5... +> half‘of’ 1950 and the third period i is the second: half of 1950.- In ` e 


- - 


t ee E. "other. ‘words these ‘objections cover a- " period: of oné year and a: ` : 
DU n ^ half from? the middie. of 1949 | till the end: of 1950 E D E 
d ie an -- . " d po um Hur os d 

a ere = B The? objéctions. are made on three. ‘grounds. In -the.- first Ne. 
“Oy i aa il, ifistance, it_ 18 ' said that. the Official Receiver has Charged. com- '. 
» 4, 5..." Mission on gross. -collectións fnade by the Manager: who’ is’ the ^ ” 


mes  "Hefendanty in this suit. Secondly the Official Receiver has debited `- 

c A i s. ^ the account with the salary. of (iy a- durwan- at Rs. 50 /-. per -' f 
p .^ ixi month and:(ii):a estate clerk: at Rs. 60/- per, month. Thirdly , . 
en ues | _it ig said that. the “accounts as filed. by. the Official Receiver do. 2 
ee - not show -what amount has” beén . received by. him in gross: on. . 
A NS which hé has been charging: the commission. These.are_ the ` ~ 
3s A Only three objections made before | me ‘to ‘the ‘passing, “of Kai P 
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m The ‘order of appointment. of tlie Official Réceiver. as Re- 
„ceiver in this suit was made by Banerjee J. on, the zist July, 
.. 1949: - It'is' necessary. to set out the relevant portions of -that 
. Order” becausé~ most -0f: the arguments relating. to the first 
: ^ objection concern the terms of that order. . The relevant terms 
Sof the ome appointing. the Receiver are: — - 
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P E Te i is road T the Official Receiver of this Cau 


. Carried on under, the name and style of “India Hotel’ at 
* -62,-Mirzapore Street, .Calcutta, including : all, the ‘assets and 


=, books,:of accounts. in the plaint in ‘this, suit mentioned 


ED ^ (hereinafter collectively ‘referred ‘to as the said :property) 
YT | with power to him to gét and. collect ‘the outstanding debts 
. and. claims due.in réspect ok the said. “property and with 
|^ c V all the powers, provided for in Order 40 Rule i 1 RUE (d) 
22 - of the: Code of, Civil a an i 


wi j 5 n - 


"The Order, thereafter * proceeds | to, directs B 


a AN “And it is further. ordered - that ‘thé diena and ali 
i ‘persons claiming under him do deliver up: quiet possession 
;, Of the-said property togethér with-all-accounts books, papers, 

: memoranda and _ Writings relating thereto to the- 2 
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a "Then the order continues to Ed cx 
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= E o “ And it-is furthér ordered diat the: said Receiver do 
pce posséssion of the said property together with the docu- 
A "ments and papers as aforesaid and' collect : the issues and 


a profits:d vx M POMMES Ms LN J 


-* 


Eben the order” F proceeds to provide: e ee 


a » » ^ 4 
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puse “And it is pone ordered that subject d to.the defend- 
s. ant furhishing. security within a fortnight, from the date 
74^, Bereof for the sum of Rs. .5,000/: to the satisfaction `of the 
Registrár of this: Court the said Receivér be at liberty to 


Qr 


“appoint „the defe idant, Manager ‘of the said - business -of . 
uo "f d Hotel" and it-is- further ordered that a EA A 


be ànd is hereby. appointed the Réceiver . of : the. business 


1 
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amu, meu 


Satya Prosad 
Ghosh 
N. 


Subodh Chandra 
~ Sen. Gupta. 


P. B. 
Mukharji, J. 
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T awy, ^" so to be appointed | the “Manager, ot^ «the ^uid. Bukan as ^ 
US Em oz -aforesaid -dò submit a: weekly statement” of accounts in - 


LENS ae mE the: said. | business.” aM M LEE . 
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- 2 à A bangli "APP t 
Satya Prosad .. o °° 2 : seag T SL 
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ou, ee ve "Thereafter thé order concludes. sj providing mu — 
E o v. | 2 : : ee a z 


, a ; Ch ] P s " rx MP. a m mi SN 
CU E x The receipt or receipts of the receiver ‘shall be a sufi- . . 
Sa p we, dent discharge forall such. sum or sums of money or pro: 
"PSB. | petty. as shall be paid.'or delivered to him as such receiver 
| ~~ and directs the réceiver to file n accouints.” (E S NN 


n Pad V4 do sr 


zm in a Upon: this it is onddo behalf of tlie dose by the E E 
E GRE NEP lapra counsel: Mr. Sarkar. ‘appearing -for them, that the de- ` 
UE. b ME , fendant Manager. was managing. ‘the business’ and the ‘collections a 
Wr A e ^ that were made from. the hotel business were. really:his collections ' , 
i. 5 Sw E . ‘and not the Receiver’s colléctions.- Thereforé it is his conten: ; 
2o: ..7 ts tion that the’: Réeivér. has - earned -nO ` .Corimission. “n such ` 
E KO Md collections. "This argument in’ amy- view ‘proceeds -on “a wrong 
- 5 0-5 77 interpretation of. :the "order appointing ` the “Receiver. As I. 
(^. ^  .. construe the’ termi: of that order it. appears to. me that the. Re:- 
|o ancudp. Ceiver is in possession of the entire business of the ‘India Hotel” - ae 
l ae ‘and that;he was given: the liberty ‘to appoint, the^defendant as: B 
uM IM Manager in order to aid him. as a Receiver;in charge ‘of: the # 
4 ye business... This is a very usual -and comriion form, ‘of thenorder 
ale d "when: ‘a Receiver is appointed of, a’ running: ‘business. - -The > 
cu d | - Receiver in’ Such a case although. legally responsible : for the 
E cx running of the business does not in fact run the- business himself... 
E but through a . competent. Manager or. afi Agent and it iscus — 
£ - 7 Í tomery and the usual practice in sucli cases to give liberty to-the ~~. 
Y. E Receiver “to appoint sucht Manager. That is: exactly what- i: 
l ' done by the present. order appointing the Official Receiver. Ati 
ED. ^. does not mean that.the Manager ` is in legal. possessión of the © ~ 
ee business. That’ legal possession and, the legal. responsibility for. "e 
; - the management ‘of the -business remain. with the Receiver and -- 
ba^ — snot with the Manager. In aw therefore it is thé collection: magee E 
S M ng by the"Receiver although “the collêction 15 through the hand of "m 
"ut uio an- agent who is described as the Manager. ' It-is the Receiver's-- 
E B receipt that alone can give a proper “discharge and itis to the - | 
.;;  - . receiver again who is by the ‘express terms:of the order to collect " E 
T . »* all débts and -claims ofthe business as*-well as all issués and < 
zd * Bor “The order makes it cleat that liberty was. EE to the. | 


! 
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4 
VoL. 91.] ; | ^  * HIGH COURT. 
Receiver to appoint the defendant as Manager but that does 
not mean that the order itself appointed the Manager so that 
the Manager also becomes an officér of the Court. i 


At this stage it will be appropriate to notice an incidental 
argument made on this point by Mr. Sarkar. ` The basis of that 
argument is the Bond signed by.the Manager on the grd August 


1949. .By this Bond the defendant'Sübodh Chandra Sen- 


Gupta and one Jatindra Nath Banerjee bound themselves to the 
Registrar of this Court for the sum of Rs. 5,000/- for the pur- 
pose of the security as Manager. This was in pursuance of the 
direction of the order to furnish security to the satisfaction of 
the Registrar. Jatindra Nath Banerjée acted, as the surety. 
This Bond provides the condition that the Manager “shall dulv 
account for all and every sum or sums of money or other pro- 
perty which the Manager has received or shall hereafter receive 
or has or shall become or be held liable to pay or account for 
as such "Manager as aforesaid and do and shall pay or deliver 
the. same as the said High Court or a Judge therefore: has direct- 
ed or shall.hereinafter direct." | 


~ 
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. Upon this term of the condition of the Bond Mr. Sarkar 
argues that.the Mariager’s liability to pay or account is to the 
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High Court or to a Judge thereof and not to the Receiver. . 


That again'is an untehable argument. The condition of the 
Bond as I have quoted makes it quite clear that this liability of 
the Managar is to the High Court or to a Judge thereof accord- 
ing to the direction -already given or to be hereafter given by the 
Court or the Judge. Now'the Court had already given by its 
very order of appointment of the Receiver the direction upon 
the: Manager to submit weekly statements of accounts to the 
Official Receiver. | ^ ^ 7 c S 


E] 


- ‘By express terms of thé order ‘the Receiver is Xo have 
possession of.all accounts. 'The Official Receiver in this case 
by the terms of the order again is the atm of the High Court 
' itself. . Therefore this argumerit of Mr. Sarkar is also unavail- 

ing. ` n 


| ‘On these grounds I hold that the colléctions made through 


the Manager were and are in law the collections of the Receiver. 


Wi 
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. iL NE "Mr Sani: then argues: - that je. 15 He" provision: for the- 
2 qne = Official Receiver charging any- commission: evén- though. it is held 
"ESL that the "collections by the Manager are-in ‘law the Receiver's .. 
Satya P Prosad  collections.^ This. argument is based oh Rule 3 of Appendix 11° 
Ghosh- ~: of the; Original side. Rules: framed under: the ‘Calcutta. Official - 
ü e E dra Recéiver's Act. “The relevant ' items. provide that the “Official - 
"S Seh Gupta. Receiver i is entitled to charge’ fee by way of percentage, or other-, < 
"neus . wise (1) a£ the rate of 57o on rents recovered from house pro- 
(1 PB O perties (2) 5% on ‘outstanding recovered -(3) 5% - on sales of pro- 
ARA MUR J. | perties—movable, or immovable''calculated. on` the total “value . 
)00 o realised in any One estate arid: (4) 5%; on the estimated value of > 
"ur . movable: properties (other thari securities) not sold but taken - 
Re oe ee s charge of. ‘Fhe, argument -on this ' poirtt © On . behalf. of the 
-s t. objector is that ihe Official Receiver in this case does not come .- 
`..  .lin any of the items I have just mentioned and therefore cannot - 


charge a 5% commission.’ Tt is clear from the- terms’ and the 
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t 


TE E nature of the „order ‘appointing the Receiver that’ the Official 

: . -7 - Receiver .in this case is in charge of the Dusitiess of. ‘the: ‘Hotel 
©- 27 which includes:rent fof boarding and seats as wéll as outstand: 

be ee . , ing billy őn account of food and other. suppliés bought by. the: 


is boarders and lodgers so far as supplies are sold by the hotekto its 
boarders -and lodgers. I am satisfied that such. income. arises out 
EL b of sales -of :movables and faily comes within: the- -meaning . .o£- 
oe "x - Item 3-under Rule’ 3 which provides 5%" on sales of properties = 
l we Ki movable; or- immovable: calculated. on. the total: value’ realised: 
.: -* Ínany'one Estate.” ` The bills that are outstanding’ and realised 
d , - ^'^ from time to time fróm the inmates of the hote also in. my-view. 
arr a come within Item’ No. 4 of Rulé 3 which provides: for: bos" on sd 
bcd s del e . outstanding. recovered: Yn These bills will ordinarily also: “in-. 
E (1^ 2785 dude seat ‘rents or room. rents for 'the boarders. Even if they - 
. did! not such. seat tents or rogm: rents do i in-my view come within. 
2070. 2 the meaning of Item (1) of Rule 3 which provides f for: 2576 7 i on 
— o s 7% rents recovered from house- properties" ~ s e 
^ Qe For these reasons 'I hold. that the-Official Receiver. is’ nifed: S 


à Li 
` ~ 


yes -in charging’ the commission at the rate of 595. on collections 
mM Pd ~ made from: the hotel business “and ‘its assets ever ‘though ‘stich E 
os . collections weré made through, the agency of the ‘Manager.’ -I 
BUS er would only refer here to the fact: that the order- appointing the 
, . defendant as. Manager does not entitle the Manager to- -charge ^ 
PPP < any commission.-on the collections ` ‘made. by bim. il "heiéfote- - us 


overrule’ ‘the’ first- “objection... Que NE cue iUd NE E 


- 
4 


l has not béén taken in this'case.. "Before deciding. this. TE it is 


~ 


necessary t to set out the facts. d 


pes M 


P 
p>- 
- - 3 E 
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ji. 
“To .me it appears ba the facts ‘oF this Case that far from . 
there being- an objection to such- "appointment there was in. fact | 
a consent of the parties. With a view.to get the real state of 
fact on this. point a reference to: the ‘Minutes of the ith August 
1949 show’ “that both the parties - represented : “by. Mrz ` Ganguly, 
Solicitor for the plaintif and Mr. Bose, Solicitor -for the- de-" 
- fendarit ‘made the. categorical . statements - i with regard to the 
préparation of inventory the Officfal,, ,Réceiyer ig, at Jiberty to 
appoint a clerk? for the said ` purpose’ at a remuneration -of 


"Rs. 37- per day. The . Official Receiver will also "appoint a 
l , Whole. time duran : who will remain posted : at the- ‘aid Hotel.” 


“It is. true, at that stage Mr. Gariguly | Solicitor for the plaintiff, - 
said ^ ‘The plaintiff here’ and now: gives an undertaking thirough 
me to pay and.bear thè salary of therdurwan and other estab- , 
lishment chargés." "Thereafter. Mr. Bose, Solicitor. for the: rde- - 


, fendant stated. “The Official "Receiver should engage a .whole 
time “estate. clerk who is unconnected. with, both the ‘parties to 


^ this. suit at.a reasonable ' remuneration, Which- he. thinks fit and 


proper.- Thé estate clerk. shall check: the: account, of running 
the Hotel every. evening. “and, will’ countersigii the | vouchers. 

' There upon. the official Receiver agreed- by. saying “ Yes. I shall 
appoint a durwah and ‘an’ estate, _ clerk” as requested. by the 


_ parties.” While therefore the appointment of..a ‘estate -clerk - 
and a. durwan- “were ' agreed ` to. by both. the parties -ais- these were | 


_intended to be independent persons, not connected “with _ the 


` - parties "and- as- ‘the - defendant himself was "going. to^ be. the. 


bod eras the business Mr Ganguly,'s Solicitor for the 
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“The Second objéction, related’ to. the: débit made by:-the CIVIL. 
; Official Receiver -against the accounts: oÈ- the 'estate with the > — 
* salary’. of a^ durwan at the rate ‘of Rs.. “50/> a month and: ‘the E.O 
ed of añ estate clerk at Rs. -60 A per month. E -. ^ Satya Prosad 
a = NE nt ` y is Ghosh 
| The nibstance- of this argument i is "Based on, the om Rules a T 3 
o 10, 11 and 12 introduced' by -Way of améndment.i in 1940 and Sen Gupta. 
|. added: to' ‘Chaptér- XXI of the Original Side Rulés of this Court:. oc 
The -argument- is' that Such an appointment if objected to can’ + P. B. 


-ohly be allowed provided | sanction of the Court being/the senior Mukharji, J. 
.Judge- ‘silting on the Original Side -i5 ‘taken and that sanction 


1954. 
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indt -hot unreasonably- retracted his undertaking to pay: for’ E R 
them by.sáying “ My dient shall ‘have no hand in the/manage-. 
ment of running the: “business, incprring of liabilities or in col-.- | 


- Satya Prosad lecting | of moneys.- In these circumstances. my: client €annot 


- 


Ed ss: give’ the undertaking requiréd by the Receiver." The’ word 
V. MT, r 
“Sub nd “undertaking Pe refers. to the demand ‘for indemnity from. - 
Sen "Gupta. e parties to ‘the: Official Receiver against- all liabilities if- any _ p 
“O 57. incurred by the Official Receiver for nang the business through | is ke 
P: Boe ~ the, defendant as “Menager.- cm n - 


M (eite , J. 


^ 


ae 
- 23 


- - _ 


^ 


| “The Next stagè 18 reached at de Minutes’ of the Official- 
, Receiver held on, the, 22nd August, 1949. "Those Minutes: de- 


' - finitely record consent to the appointments now.objected to by -+> 


- 


the. defendant. | I will quote the Minutes on this point so that : 


the consent, will appear, from. the very’ language of such, minutes; * 


P - 
Po 


The record of thé minutes. ds in these terms; - NOME. 


+ .4 m nz. 
- - r - 
H r — 2 ae 
- 1 xx Ld 


-— 


eL hë. Pra agree that "a part ‘time, _superyiser’ be. 
‘appointed. by the’ official: Receiyer ata remuneration ot. 

. Rs. 60/- per-month with effect froin the-18th August; 1949.^ 

" The appointment of the caretaker, appointed is confirmed . 
, at a,'remuneration of “Rs: 60 /- Re mont with effect from 

| the igi August last.” T2 Ro. LE AI à oe duda og 


^7 ^ r 
s s- Pas i x 
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On ‘these facts therefor’ I am satisfied: thai in this case the. i: Y 
MN consentęd : to. both “these appointments ‘of. the- "durwan T 


and supervisor. or estate clerk: Jt 15 nateworthy that since: 1949 ~.. 


when these Minutes recorded | the appointment by. consent there 


has 'been no objection : at any stage. by a of the d to the i 


Correctness - -of hesg Minutes. 2T. l iden z^ 


4 la 


Having. .set out the facts I propose- now to imerpret the. y LE 


t 


- 


Rules: to, which my attention, T been drawn. $9. TES 


"t 
zt A 


b 


EIN Rüle 8 videt. uar aan or “other abi imen l : 


and the cost thereof chargeable to the state shall. “ if. possible” 
be detailed in the Order. Although’ the Form under-the Rules 
80 provides, ordinarily it: is, never possible. to detail this in the 
order appointing. the receiver for the simple: reason that unless 


P acinal charge is taken of the estate, it is difficult to “know and 


anticipate s what at charges 3 are Paus 19 i incurred for establish- - 
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ment, ‘and. the order appointing tie Receiver in this case also 


` does not detail such costs.. New Rule g goes on to- provide that 


< ‘a Receiver shall not" normally " be allowed to make any charge 


- oh account of establishment but if: he i is ‘of the opinion that it is- 


necessary. in the interest of the estate «that he should engage 
Durwans, Sircars or other serVants.he shall be at liberty to do so. 
But in that case: the receiver shall within 7'dàys give notice to 
the attorneys or the parties that such engagemenits have been 
"made and shall with such notice include a notice of a meeting to 
: be- held within 14 days, where the question of such engagement 


~ shall-be discussed. “New Rule 10 then proceeds to say that if it 


is decided at^ that - “meeting that the employment is unnecessary 
the receiver ‘shall forthwith dispense with the services of such 


` servant or servants. But if there is. any disagreement-on this. 


. question. between the Receiver and: the parties or if any party 


Subodh Chandra 
Sen Gupta. 
P. B. 
` Mukharji, J. 


‘objects to such appointment and, the Receivér.is still of’ the - 


Opinion that the retention of such servant is'necessary:in the 
interest: of ‘the ' estate, the, Receiver shall: fo rth with make an 


application to the Judge on noticé' to tbe párties for permission ' 


“to émploy such servant. Pr cam n such: application’ the Judge shall 
then determine whethér e engagement is necessary and if the 
^. Judge i is of the opinion that objection to such employment was 


made on ‘stifficient grounds, the Judge may direct’ the “party. 
objecting to bear the costs of the Appikanon: 


Now asl sid New Rulés 9, 10,. “and. 11, hey. wouie a 


a when there isi ‘objection or disagreement and have no 


application whére the employment of such servant is by consent 


we 


^ L4 - A. ou " 
vc : 2 


of all n |. a. QUNM. AV 
Then comes s New Rule 12 which. provides that in the event 
of, no. ‘objection, the Receiver shall prepare a statement for sub- 


mission. to the Judgé setting- out the particulars mentioned in - 
; Rule 9 and such statement shall be,sübmitted through the Re-‘ 


* gistrar to the Senior: Judge sitting. on the Original Side for his | 
confirination ‘of the engagement of the servant or servants. 
“Strictly, speaking o on the languagé of this New Rule’ 12, it 
applies where there is “no objection." . Now. óbjections are 
referred to in- -thé preceding Rule -10 and this Obviously means 


. ‘and refers to’ the case ‘where the- Receiver bas made the appoint- 


Pd 


9310. NG QU CALCUTTA LAW JOURNAL. ^ ., > Wor, 91. z. 
Qo Orvis es ent -on his own initiative unden Rule 9, witliput. lêng the. E 
m te - parties and. without their consent and then when he calls ameet 
nox ing. the party or parties: ‘object To the. appointment -but ~the- 


Satya Prosad _ Receiver nevertheless feel. that in the interest of the estate such’ | 
` > Ghosh appointment. should be made. This New Rule: 12 therefore: con 


A "pa snnt its. terms is silent on the point which is nów raised before me, © : 

E Sen Gupta. ‘as ` to - -what the Receiver should: do. in case where ‘the initial 
— appointment 15. made" not on.his own initiative, but. after xs 

wu. POR. a meeting of the. parties: where all. parties > consent to' the pro- - 


i . Mukharji, J. poets appointment and “ask the. Receiver. sO. to appoi E NE 


aucune 4 ` *- = 
: X " P EE 
~ + S MEE. je i 


-The : procedure laid dau in New Rule'1a appears | to me to 
PRSE We ee "apply in the a case where ‘the Receiver. makes air appointment. on” 


7 


b JA i 
" 


mo E Rule 9. But it does not. apply to.the case-such as. the. ‘present ~ 
.Where .the: Receiver: does. not make the appointment on his own 
< initiative but “does so act “on! the consent .of the ` me. 
i ‘concerned.’ | That is, why it. is: clearly provided in; Rule: g*~ 


LONE. . that when thé "Receiver, on his own initiative. makes such- an 
] appointment he should call the meeting of the parties and obtàin 
22:7 CU. C their, consent and if there is no: consent*and the. parties object `“ 
^ v e should apply. to. the Court: -ander New; Rule 11 read with” 
du ee fe New. Rule.1o.. In that context New Rule 12 coming: as a sequel . 


- . ^ — i.f this procedüre can in my- opinion only refer whén it says" in 
-.. | the event “of -no objection being made '*to-the case "where de. 


E. . . "Receiver makes an appointment: on his own | initiative, and .to 
| io "which. no formal objection: is taken by any party and: not to a. 


^4 a - 


AK M T .to make the er polneacnt: Ion" a OT S 


at SiS > 2 == 
x -Q - 
v ‘Je hal ta F + ET 


corer 4 m On a readtag of these Néw Rules which I have ‘mentioned, : 


| -tión -iš to hold that where the Réceiver ata meeting of- Albthe^ | 

: -`` parties is requested bv consent of all to make an. appointment, ' 

, "24 uch: ‘appointment and the expenses therefor. are not vitiated: for.’ 
KAG Saig, - lack of. .sanction contemplated under New Rule's: and that, 
AR "New Rule 12 applies only in ‘the. case where the: Receiver makés : 
bum ol "the appointment, or his own. initiative and no formal objection 


a Wa ee made'by any of the parties... "To hold otherwise and say. that. 
p7 jih inspite, of: such consent: and inspite of the "Receiver acting LN : 


aw L- 


3 am on the, consent ot. parties: the: Receiver. has still. to obtain the 


—his:,own: initiative which he has power to make: under: New . 


E. Ps EE , case “Where the parties themselves consent and- ask the Receiver . 


+ 


- 


m m 


Eo 7 | “it áppears-to me that the. ‘only reasonable and. practical construc-* V a 
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"o ak. vee ` "APR. _- ; 
" ganction of the icóürt under. New-Rule-i$ is to produce: the 
'' most insensible’ procedure and: unjustifed red tape and expense. 
After all for -what' purpose can that sanction: be requiréd even 
“in that case. In _ordinary casés, the court in order to determine 
, Whether the appointment, is justified: or not the court has for all 
<. practical: purposes to rely on the facts as presented by the- parties 
~ and the. Receiver: and. if they. are ‘all agreed as to that-appoint- 
menf I do- not see the raiionale of this ritual of a sanction as 
- laid down 'urider New Rule 12 and'I do not see how in that case 
“the Court is going to decidé - who is the party who should “be 
- responsible for the extra expenses ‘disallowed ` under New Rule’ 


`a 
7 


E .12 but nevertheless incurred- in the meantime by the Receiver ` 


. with - the consent of all parties. ^ If by consent.any gross‘or un- 
‘reasonable ‘expenditure is incurred in any particular case, then 
in, that, case the: court ‘always has the power to disallow any , 
=, grossly excessive expenditure at the time of the passing of 
~ accounts “under New Rule 21 read with New Rules 18, 19, and 
..20." No. question of grossly unreasonable- expenditure in this. 
case arises asa Durwan @ Rs. 50/- per month and an estate clerk ` 
@ Rs. 60 0 /- per month are in -my view eminently reasonable and. 


m fair expenditure in this’ case. 'The objection. on this score now 


appears to be à ruse of the defendant -who “as Manager finds 


eet that he does" not earn a commission on the collection and that 


.thé Receiver is. getting the: commission on the work: that the 
.. defendant i is- doing. - -- d DAS i 
As the point relates: to administration by the recéivers,- I 


M 2 


A called fór a Teport on this point from the' Assistant Registrar , 


1 


' (Accounts) of this Court to'state what has been the practice in 
. this Court since these: New amended Rules came into operation 
in 1940. . The practice 80 far confirms. the interpretation I have 
given to these Rules'and the report $ays:—- ] 
“The Receiver convenes a meeting when “such request 
ds. recorded and all other parties ' interested -are, consulted 
and. only whén' they are of the opinion that? the appoint- 
"ment ‘should be made, their consent is. also. recorded in that 
^. meeting and the Receiver Takes. the appointment. He does 
7 mof thereafter take any further e for biang cónfirma- 
': tior from_the Court.” - É 
If this practice however was in my view in: breach of the 
Rule, T would have had nq hesitation’ in upsetting that practice, 
although it has. lasted for oe last twelve-vears. But it appears 
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7 Ovu. to me that the practicé in 1 this. respect has- followed the practical 
-—— . - course and in my judgment is in accord with these Rules as I- 
_ we _interpret- them and the intention Wati which these Rules „were ` 
Satya Prosad made. l < 
pm Ghosh -~ I therefore’. Sven E the sécond objection. Poe y 
- : v ^4 F 4 = 
su anaa. “The third objection does not properly mean-any objection cdm 


9^ d VÀ 


Sen Gupta. - OR principle. . The main complaint on this third ground is that’, 
—e the ‘account: as filed by the official „Receiver does not show the 
P. B.” - details what amount-has been received by him. in Bross on which ~ 


Mukharji, J.. hevhas been charging the commission. That is an Objection? to- 


- the. -method . of keeping accounts, rather- than’ the: principle. 
Regarding the method'.of keeping of: accounts, the. Official | 4 
» Réceiver's Act lays, down under section g of the Act and. the. 
` Rules made under the Act including New Rule 17 what is to be _ 
, done on this point. I do not find any breach of those Rüles: 
“The defendant, could have seen not-only the. original accounts . 


but also the explanation appended to“any item in the account : a 


-which he might have chosen to call-from the. Official Receiver and 
- ' thus get any item explained. in the account" which according to 
‘him' was not.clear. Mr. Sarkar did not ultimately pursue this 


ZEE 


. illegal or improper in. the- accounts filed. The only illustration. 
,on- which Mr. Sarkar relied was an entry- in the account filed ` 
under the date gist August -1949. “ Government commission ` 
on Rs. 1,187-5-0 at^595 vide note-of S. K. Roy, from 13th to 19th. 

' August 1949 " against: which’a: ‘sum of’ Rs. 94-6-0 isshown. Mr. 
Sarkar’s comment is that the Official Receiver should have. set i 
oùt the note of S. K; Roy in that item. I do not agree. P 

. Xt gives sufficiently express indication to thé reference by .. 
which it can always be checked and if Mr. Sarkar's client wanted ` - 
to examine the note of S. K. Roy he could have. ony called. for. 

; - it and satisfied himself. -~ ^ . .- E p 

nga E therefore ‘also uM the third dietam a Le 

27 ^. In these circumstances I. pass the Official Receiver’s account. 

-disallowing all the objections of the'defendant. : The defendant 
`o 0 will pay ec costs QE these Proce as an application certified 
for counsel.: ; - 


FE Fox & Mandali  Solicitòrs for the- TO 3 EN " 
zo dw c- B: N. Bose: ~ Solicitor for. the Objectors.. ANE EE LE T 

SO - “B: B. Ghosh: : Solicitor. “for the Official Receiver. T 
| *oo C. mM > `” um x Accounts “passed.” eG 


"point and I myself am of the opinion that there ‘is nothing B 
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E “Before Mr. Justice P. N. Mookerjee and Mr. Justice 
i Lo Renupada Mookerjee. 
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` . -MANINDRA NATH BISWAS ` LEN uo 
` . 5 : V. a l 1953. 
| '. RÁDHASYAM BISWAS*  . A 
ae l ^ E April, 20 & ar, 


Application for execution, when can be amended —Simultaneous executions May, a, 
--0f the same decree against different properties, if prohibited —Charge 
~ -decree enforceable in execution and mere money decree with only de- 
~ claration’ of charge not enforceable in execution—.Remedies of the 
. * decree holder in the two cases. < , |) : 


An Executing Court has authority , to allow amendment of a pending 
execution petition in appropriate cases-under its inherent powers under 
Section 151, C.P.C. Such authority to amend exists apart from and in 
addition to the express powers conferred; by Order 21, Rule 17, C.P.C., and 
may normally be exercised in favour of the decree holder where no question 
of limitation arises at the date of the application for amendment in regard 
“to the decrée-Holder’s right to execute the decree. Gross negligence on the 

part of the decree-holder may -disentitle him to the exercise of Court's 
-discretion in his favour. But when the decree-holder is not guilty of such 
negligence amendment can be allowed even where the application for 
amendment is made apparently beyond the time limited. by law for making 
of an application for execution, provided the application for amendment 
can legitimately be treated: as a continuance or continuation of the original 
application for execution. The matter is one of discretion of the Executing 
Court. Except where the:law of limitation raises an insuperable bar or 
where the décree-holder has been guilty of gross negligence the power of 
amendment should be liberally exercised if no equitable consideration stands 4 
in the way. l 7 


- 


The Civil Procedure Code does not prohibit simultaneous executions of 
the same decree against different properties. The matter, however, lies 


with the discretion of the Executing Court. , 


If the terms of a Solenama give to a compromise decree the effect of a 
charge . decree, that ii, of -creating or embodying: a charge, enforceable in 
execution, against judgment-debtor's immoveable properties, - the said im: 
moveable properties can be sold. straightway in execution without prior 
attachment." When a charge is created by a decree and is enforceable in 
~“ *F.M.Á. No. 218 of 1952 againit the Order of Sri Bikash Chandra 
Ghosh; Sub-Judge of Zillah Nadia at Krishnagar in Miscellaneous Case ' 
No. 56 of 1952 dated 31ét of. May, igge = Ee Oe : 


~‘ 
r 
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d CIVIL. Io execution .urider the terms thereof, -the statutory impediment contained - in- 
kan in S -Order 34, Rules 14 and 15, C.P.C., “does not. apply..and,no suit is necessary 
P 1953.  ." or imperative -under the Jaw.. If, “however, under the térms of ‘a Solenama 
ndi ` the decreé-holder is ‘limited to a mere money decree with only a declaration 
. Manindra Nath ` of „charge, not enforceable’ in "execution, upon the judgment-debtor’s: im ; 
oF “Biswas. —- moveable properties until realisation, of. decretal- dues," the decree: holders , 
: dé Mr E remedy, if he wants to enforce the charge, is: by: way of a suit. "The decree--- 


2 Radhasyam- holder- may, in such a cese, alio- proceed against the charged properties +in_ 
Biswas. execution, de by way. of enforcing the charge but by-way of a simple money 
CT. + execution. In such event, however; he cannot proceed : to sell the said pro-. - 
Dow perties without prior atichment. ~ a: ee, us 


-. ” - > - 
— E = « a E im ^e - 
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D n E c When in a “pênding suit thé “parties come to a ‘settlement and- any of 
o M thé parties accepts: a` monetary. liability . and éonsents' to a decree being 


| passed against him in respect of the same, charging ` certain. . properties “for - 


ih _ the realisation of the decretal dues, it is. quite reasonable to hold that the | 


es l . trary, be pere declaratory sang a fresh suit for its. enforcement. `a 


NY : ti ub The judgment of he Court v was as follows: = ul s 


a cou” P" charge, so created, would be enforceable in execution and ‘would. „not, in 


ty 


“the absence of: express or. specific words or any- ‘clear indication to the con- 


- ' E 1 - a „~ ee - 
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"EA Decree-holder. = ae f 
MEE The. material facts will appear from the judgment. ; 
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eke ] : Application for. execution of à: compromise decree by: - the i 
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May, ar- ^" * P. N. Mooker]o, 4. 1 On igih. D Decemba 1950 the plaintif 
` Respondent- Radha Shyam ‘Biswas obtained a decree "(includ-. ` 
ML n ing claim and costs) in Money Suit No.’ A5 of 1950 of the Court ' 
KAN 2 OE the Subordinate. Judge at Krishnagar. against: the Defendant | 
a -Appellant Manindra Nath-Biswas for. a sum of Rs. 57; 346 f- 
- P =~ “upon a- Solenama filed in. the. “suit on- 5th - December ` 1950... 
"Under. the -Solenama the Respondent's dues were’ payable in : 
“several instalments. extending up to April 1952, and - the ‘mode 


aoe 4 n and: ‘manner. of payment: of: these instalments’ were: also clearly. 


SOLIDE specified ‘therein. - It was also. distinctly provided: in: the. said 


p 


Vosgi EU QU HIGH COURT. ^ 8i5 
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Solenama that in case of any default: ‘on the part of the defend- Civi. 
-ant ‘Monindra - Nath Biswas in .the carryiüg out of the terms’ m 
"thereof 'the plaintiff Radha Shyam ` Biswas would be entitled to 1953- 


realise his entire dues or the then outstanding, balance thereof Manindra Nath 
by immediate execution. - The solenama further RI prse Biswas. 
‘vided in para hs d.6 thereof st ll — . I 
in p E D" an ereof as fo MCA | Radhasyam 
~ Biswas. 
Me “p: ` If the deféndant violates any of the. terms out of uni 
| all the terms mentioned before or if he. doés not make pay - P.N. 


-ment according to the terms the plaintif will be entitled tọ Mookerjee, J. 
" move against the defendant and to réalise the unpaid de- 
| cretal amount by attachment óf the, money. payable ` from 
i the. defendants! bills or his earnest money or his moveable 

and immoveable properties according to“his rights. ip ^ eoe 


D v xo 65. Asa comideridon for the plaintiffs. allowing the 


"defendant ‘to pay the decretal amiourt in instalments the 
" = deféndant keeps thé immoveable properties mentioned ‘in. 

_the Schedule and owned and possessed by him a by 

MY of f -security for pu of the. .decreta] dues." 
“and then followed the “ Schedule: of list of the properties" 
which were charged. `- 

On Bih March 1951 the plaintiff decree holder applied for 
, execution of the decree and realisation of his dues by attach- 
ment `of certain" bills and secürity - deposits -of the judgment- 
debtor lying. with. the Government ‘in its various departments 


` upon the allegation that the’ said judginent-debtor had fraudu- 


. lently. violated “the terms of the Solenania. or ‘compromise, re- 
ferred to in the preceding paragraph. The court ordered interim 


; conditional attachment of the bills -and security- deposits and 


directed issue of notice to the judgment-debtor to show cause. 
against the same. The notice was duly served but no objection 
..was filed by the judgment-debtor and the execution proceeded 
for some time. In the course of the -proceedings it was dis- 
covered ‘that one of- the items of security deposits attached was 
already under attachment at the instance of some other decree- 
holders of the. self-same judgment-debtor and accordingly, the 
' Respondent applied for rateable distribution in, regard to the 
same and a recived g jum. of Rs. 7585/4/6 o on such 


"E um > 


4 
m 
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Cvm. | A E in part- satisfaction: of his. decretal dues. 

ae: - As to the other items- attached there was prolonged correspon- | 
fae -. dence between the Court and the different: Government Depart- - 


ks ` 7 - -- 
Pd # -— 4 


' Manindra Nath ments concerned and it appeared plain that the said -moneys 


| _ Biswas . would not. be available in the near future and that«even-upon. 
pu realisation they would. not be sufficient-to satisfy even-a moiety of 





P 


i an , the decree holder's dues. In such circumstances the decree-holder ` 

DCN - applied on 27th March : :1952- for amendment of his execution. 
P.N; ` ‘petition by incorporating therein a prayer for sale of the charged 

_- Mookerjee, Je properties for. the realisation of his dues and for including in- the. 
/7^ ^". Said execution petition a Schedule of the-said charged properties 


for that purpose. ‘This prayer for amendment of the execution 

^,  petition-was allowed and the petition of ‘amendment was directed 
~~" to be treated as a part of the original petition of execution with 

~ ^ , a further order of issue of notice on the judgment-debtor under. 
order 21 Rule 22 C, P.C., | presumably with a view to-give:;oppor-, 
tunity to the "judgment-debtor.: 'to object to. the: decree-holder's: , 


1, 


~ 


`~ prayer for amendment of the execution petition; as set out - , 


| above, before any further. steps ,weré taken ‘upon ‘the same. 
^^ 7 - Apparently, therefore, the court's order -allowing the decree: 
| . holder's prayer for amendment. of his execution petition was 
. only provisional at this stage-and the Court intended to proceed. 
further in the matter only after consideration of the- judgment- ~ 


return the notice under Order 21 Rule 22 C.P.C. was duly served 
and as, on. the date fixed in the notice, namely: 26-4- -52 there was 


+ s! no appearance on behalf of the judgment-debtor and no objection 
_* to further. | proceedings. in- execution, the’ court. on: that date 
7 M recorded | an. xin inter alia to the OLOWIBR: effect: —' 


~ 
- 2 - a - * o - 
D 1 - D - PH v " - 1 - P P ^ 
- 
t = Š ' ^ ^ 
J ^ r^ => » ~a t re * o, T4 


'* Notice served. Requisites filed, Issue notice uider. 
Order .21, Rule. 66 Ç.P.C; upon. ——— ane. 
-21-5-52 for return and orders :. -. .,.. 


: On sth May 1953 the d gaene Ei NN: and fled 
‘an sien cd MMC 4T C.P.C: and Bs ae objections. 
stg - were— = E oe pes 


t ^ p- - s 
L2 t 27 + - te M af 
" ke 
7 * LA er r Jj ^ ". 


" ` - 
~ -—- Lf a 


" 
ae 


(1) That the execution was premature and in contra- 
vention of the terms of the ĉo ae decree. i 


ns'a r r r a 5 ~ MES ` 


T 


debtor's objection, -if any, to the. same. - Aécording- to the peon’s ^ 


r 


Vor id. - S. "HIGH ‘Court... ge. SS e 317 
qd ap ANG B. "That the notice under Order T Rule 23 C.P.C. Crvi. 
l a had not.been duly served and the’ jüdgment-debtor had been . scu 
n  fraudulénti;5 denied ppportunity to” ONCE M 'to the execution ; oe 
"im time, and. M ME n m pum Manindra Nath 
ee Rp uet rl qx LES , Biswas, 
. (3). That ‘the Sdn of akan ên of the execution ih 
“petition - was ‘illegal -and “without jurisdiction and . the ge 
: immoveable properties of -the judgment-debtor could not in ki, 
” law be proceeded ipeo in that execution; —— f P. N. 
OS "m i ` | Mookerjee, J. 


This piai was ene as Miscellaneous Case No. 
' 56/52, under Section 47 C. E C. and was Se ngga for hear- | 
a on 5 552. IG TT 


~ 


` 


“At iie hearing no ‘evidence was aiies by the’ judgment- 

a debtor in support ;of his objections (i) and. (2) set out: above, 
and: there. was no.denial on oath either of the decree-holder's 

- allegations of default and- fraudulent breach of the terms of the 
‘Solenama ór the compromise decree On the part of the: judgment-' 
debtor or.of the statements of service of the notice-under Order | 
21, Rule:33 C:P.C. in the relevant peon's return. The third 
objection: was; however, strongly ‘pressed before’ the learned 
‘Subordinate, Judge and the Court's power and the validity of 

` the order. `of. .ámendment- 0f the execution petition were ; 
seriously ; questioned. "The. learned ^Subordinate. Judge over- 
ruled the. judgment-debtor's objections and dismissed his appli-. 
cation with costs to. the decree-holder by his order dated 31-552. 

B The prout appeal is directed tte this order. 

" . Mr. Sarkar appearing for the NGINA “has very -fairly 
‘conceded that on the materials on record he cannot urge any 
thing i in ‘support of objéctions (1) and (2), às set out above, but 

_  he-has* strongly pressed the 3rd° objection and‘ he has developed 

-` it under two heads. He Has first contended - that the order of 
‘amendment cannot -be sustained in law in the circumstances of 
this case. He has next: argued that, in any event, the im-" 

-~ moveable’ properties’ of. the judgment-debtor cannot be sold in 

. this execution—not, at any rate, without attachment—and there- 
fore, the. order for- sale thereof; as made by-the learned Sub- 
ordinate Judge, should be: vacated: .The real -argument of Mr. 
‘Sarkar under this head 15. to: the effect that on -the question of 


L 
a 
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Ue Cub. an chuige over: "the' judginentidebtor’ immoveabie pro erties the - 9 a 
"ow compromise- decree. is merely declaratory- and cótitains nothing : 
"m more than a “mere declaration of chargé and. that, accordingly, 

| Manindra Nath. ihe chaige cannot be enforced.except by à fresh shit brought for 


- 


1958. 


Biswas. - , that purpose, and, if the decrêe-holder wants to. proceed - against - 
: E “> the properties in: question, not by. way..of charge but- -otherwise . 
Biswas. 4 “under the , compromise decree, —either under “the. express - terms. 
UM ` thereof: or-impliedly thereunder or “under. the general law, he. 


P: N: must proceed ‘by way. of attachinent. and salé, so that the present 
Mookerjec, Ie ‘order of sale-and the issue. of sale proclamation~without prior 
. 1007. 7 attachment i is bad. "The argument is attractive but, as we: shall 
Rod see it is, in- the ultimate analysis, not NOVIA. tei 


s scs "n ay i ae 4 a 


ze. pdt a i. Mi Sarkar has “also: argued that no valid Ka was UP 
c... 7 by the compromise decree,. as according to him, the properties; . 
zm ouod rl. "sought to-Be charged thereby, were not included. in the Subject 
a ee? De matter of ‘the-suit and the decree was not Tégistered.. Apparent- .. : 
Tay, this: objection í on the ground of non-tegistration of the: decreé: 
Lh if this fact of non-registration is corfect and “can be: foünd— i 
-o P. „would possibly ‘be a, fatal objection to this part. of the decree- , 
- holder’ s.case.but; upon the facts’ of the present case, wé are unable _ : 
ES x ENG entertain it or to give effect: to_it. It is quité plain that it ii, at 
ME = .. volves an issue of fact, naniely, whether: the decree was registe 
"m ES -or not: "The óbjection- was-hot. taken “before -the learned Sub. 
- -> |. ordinate. Judge and -in the. circumstances „of this case; wé are 
"D E - hot inclined to allow the judgment-debtor- to raise it for the first” 
Io C . time in this . appeal. : Mr. Sarkar's arguimént,. therefore, „upon: E 
0.7 0175. the footing: of .non- -registration ‘of the- compromise decree je - 
E dein and we- proceed: to > corisidet his other Arguments. I e 


RENE The E at now réquires consideration i 15 whether * 
‘the learned Subordinate Judge 'was- right . in. entertàining. the. 

_ Respondent's prayer for addition of the list: of. immoveable pro: di 
perties-to-the application. for ‘execution and his further prayer 

4 . for the. sale, thereof. ' On behalf of the Appellant two argurments 
EN. (D haye been addressed to us-on this part of the case. - Mr. Sarkar . 
` hássstrongly urged that the decree-holder's'applicátion for amend: ` 

* ment of the execution petition: was. in law: unacceptable. in ‘the 
m uU ue circumstances of- this case.” “He has also argued that, in anv: 
2i “event, ít ought | not. to have -been allowed before giving the.. 
a. Sod eee an opportünity to. xL to the same - under 


: n i o ME. QUE. - n EU - i 9 
= Vor. si: | pe X E SICH COURT Saas m . 919 
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+ P a 
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E Order 23, Rules: C. -P ‘code: “We are diable to Accept ‘either , CIVIL, . 


^ of these. two sübinissions and we shall presently give our reasons ^ — — 
„for. this view. 7 TE se 1955 


Bar" * vs 


~ 


ud The second part of: Mrz Sarkai's- argument need: not detain Manindra Nath 
^us long. We have: alréady pointed out that the learned Sub- = Biswas. 
ordinate ‘Judge's "ordét; allowing the ameridment in the first v. 

` "instance, -was, on its. proper. constructions ` only: a provisional Seam 
ordér and. that, only when-the judgmené-debtor failed to appear | pidas 
and “object to the same after ‘service of the notice- “under Order -p y. 
2l Rule 23.G.P.C., -thé "learned" Subordinate Judge took effective Mookerjee, J. 

., Steps” in- terms of: the decree- holder's prayers madé in: his- appli- 
^ cation “for amendment. We hold,: therefore, that the judgment . 
debtor. was. given ample: opportunity by the learned Judge in’ the 
Court below “to. object to the- amendment’ prayéd, for by the - 
- decreé-holder and the order, all6wing.- the. said amendment, is `, 

not. open ‘to challerige. for non-compliancé with. the provisions of . 
, Order 31'Rule 22-C:P.C. even assuming and this question is not 

s. altogether free from doübt but it is not nécessary to express any 
opinion. in the: matter. in the present. cáse—that - the said pro- 
vision. "would apply to Cases of amendment of éxecution ‘petition. 
. In-this view '6f the matter the observations/i in the- Case: of Piramal * 
Goenka v. Basanti Das. Chatterjee: G) ‘would not * help . the 
.. Appellant and the argument of his: Jearned counsel on his point 

= must fail. poe d à 


- 


- + f 
z - rag - x - 
- 1 P * Ld P - 


FID I REO 
< Upon. the. broader question, raiséd. in the other pait of Mr. l 
Saka? argument. under” this. head, the. position . seems to be’ 
-= this: ud Oe EE d : 

_-The authority of an executing Court to allow an jaken 
merit of 4 pending execution petition. in appropriate. cases under . 
‘its inherent ‘powers . “ander section 1 51 of the Code is now too 
well: established | to’ be. questioned... Such , , authority to amend . 
| exists apart: ‘from and: ‘in, addition to. the express powers, con: 
ferted i in that behalf under Order “21, Raile. 17 of the Code, and. 
“may normally be exercised, in'favour of. the ‘decreé-holder where, 

vat the, date’ of the- application. for amendmerit,. no, ‘question of | 
limitation arises in. régard to the decree-holders right to execute 
‘the decrée.. 'Cases .of gross . negligence on the latter’s part’ mav 
~ "disentitle him to the exercise’ of one‘ Gourt’s discretion in his. 


Tae 
UE but, in. the absence of any such’ ‘negligence,’ even where - 
A [1935] "ALR. Calc. Su (617). mr "ES . . io 
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Civil. 7 - the application for amendment is made apparently beyond the 

l = time limited by law for the making of-an application for execu- 
Se tion but where it could legitimately be treated as a continuance 
Manada Nath or continuation’ of the original “execution petition, the Courts - 
Biswas. have very often allowed .the. amendment. [Vide Ganéndra | 

P cae Kumar Roy v.-Rishendra Kumar Roy (1), and Sekendarali-Meha-. 
e Biswas, `. Ve- Abdul Gafur Chowdhury (3)]. The matter is one of discretion 
3 Qe ^ COL the Executing Court. Vide Hussain Asghar Ali v..Ramditta 

. P.N. Mal (3), Nourangilal Maruari v. $m. Charubala Dasi- (4),-and 
„ Mookerjte, Js Rohini Kumar Roy v. "Krishna Prasad Roy Chowdhury- (5) and 
B goon __. subject, possibly as aforesaid—that is, except where the law of 
; e imitation, raises an insuperable bar or where the decree-holder 
has béen guilty of gross negligence—and , where no. d 

` consideration stands in the way the power of amendment should, 
an our opinion be liberally; exercised. ] = Ln a 
gs SE. ener ox qM : 
; Tested in ihe above. light. the order of the learned 
Subordinate Judge, allowing the decree-holders prayer for amend-. 

©  -' ment, appears to be quite correct. There is. no question. of 
< limitation in the present case, the decree-holder can hardly. be > 
v said to^have. been guilty of any. negligence, circumstances. have. 
changed. since the filing of. the original application for:execution, 
obliging the -decreeholder to proceed against the immoveable 

. properties of the judgment-debtor,. and equity is entirely. against 

* ^ _ the latter and predominantly in favour of the decree-holder.- In : 
` our opinion, therefore, the ‘acceptance -of the decree-holdér's. 

(0. - prayer for amendment of thé execution. application-. cannot be. 
EN successfully challenged in the circumstances of the present. case 


^ 


- 


v--.^ a and the Cappeln] i pm in that behalf must fail. 
. .In support ‘of. the view ‘Ghai: 2 us ee may bes ndo 
S to.the decisions of this Court, Nourangilal v.-$m. Gharubala (4), 
e. Rohini v. Krishna Prasad .(5),. Sekendarali v^ Abdul- Gafur (2), 
l already. . cited, and to, the -Bombay, decision. "Hanamappa Y: 
- Ningappa - (6),, and. also, to another decision. of our -corirt. 
Mohini | Mohan ' v. Navadwip | (7), . , which "was -feally 
^a case of. amendment of _the execution petition,’ oven 


—  Q) (1gi8) si CW.N. pgo. ^ — ~- (5) (1934) 39 CCW.N `.114. : 
(2) [1942] A.LR. Calc. 306. | ' ' -(6) [1948] A.LR. Bom. 116. 
(3). (1932) .L.R.” 607 LA. 83 (89).2- (7), (1918): 47 LC. gn. ^ ; 


idih 4$ x ` (4) `, (1952) 36 G.WN. OB ai uou eu uev Pt xe ee ieee 


VoL. gi] 


HIGH COURT. 
i 4j 


not expressly dealt with as such, to cite only a few of the 


‘numerous judicial decisions where similar views were taken. 
. Lhe: cases, cited on-behalf-of the Appellant lay down nothing 


to the contrary. In the case of Hayatunnessa Chowdhurani v. 
Achia; Khatun (1), their Lordships declined to exercise their 
discretion in favour of the decree-holder as in their: opinion she 


, was;guilty of gross negligence. In the other case cited namely, 


Badrinarayan v. Dharmadas (2), there was really no pending 


| execution . petition which the Court could have amended.” In 


Aziz Rahaman v..Bepin Behari (8), S. -K. Ghose |. refused 


. the decree- holder's -prayer to` proceed against the other 


properties, viz. the  móveables, of the judgment-debtors 
as that prayer had not been made by way of amendment of the 


- execution petition and as, further, the decree-holders right to 


extend.the decree iad "become time barred by the time the said 
prayer "was. made. These cases were all-cohsidered and fully 


explained in Sekendarali v. Abdulzofur (4), already cited. 


This latter case itself was relied upon by the Appellant's ‘learned 
Counsel but; in our opinion, such reliance was misplaced: The 


:case really supports the Respondent as here, as in the case cited, 
‘the. decree-holder has béen compelled, by sheer pressure of 
` changed ‘citcumistances, to apply for leave, by way of amendment 
-of the execution’ petition, to proceed against the óther properties 
‘of the judgment-debtor and, on thé authority of that decision, 


therefore, this-prayer ought to be granted. In our opinion, the 
ameridmeat, prayed for in the present case, as in the case cited 
Sekendarali v. Abdulgofur (4), has not “ the.effect of altering the 


- 


character of the execution proceedings” and cannot, ‘therefore, 
be rejected: on that ground. : 


There remains now only the case “of Piramal Goenka v. 


-Basanti Das Chatterjée (5). This case also really supports tbe 
- view we have taken above and the Appellants’ argument that in 


- Pirarhal's case (p), their Lordships’ were inclined to hold that 


~ 


Order si, Rule 22, C.P.C. applied also to cases of amendment of 
execution petitioners, even if correct, would at best raise a ques- 
tion of procedure of regularity of-the:execution proceedings and 


' : would not really affeet the Court's power of allowing an amend- 


ment ta a pending execution petition. . In any. event, this, case 
Piramal's Case (5) would not, ms already -discussed before, 
(1) (1923) LL.R. 5o Calc. 743. (4) - [1942] A.I.R. Calc. 306. 
(2) (1934) 60 C.L.J. 133. (5 [1935] AIR Calc. 614. 
(3 (1937) 66 C.L.J. 57, 
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be of any avail to the Appellant i in the facts and circumstances 
of the present case. i i DE 


We may also observe. in passing, that in: a Hes ‘Case 


Manindra Nath, Vallabhdas v. Kantilal (1), Kania} J.'as he’ then:was even went-to 


Biswas. 


re v. 
. Radhasyam 
Biswas. 


P. N. 


Mookerjee, J 
ele = ` 


< if P4 
* A * ` 


^o Q) [947]. ALR. Bom. 430., = uum wu 


the length | of holding that ^ the Court, has power to.permit-an 
amendment event after the period. of limitation has expired " 

"and a, similar view appears also. to :have been. taken in Ra! 
Bahadur Ram Sumran Prasad v., Ram: Bahadur (2). It is not, 
, however, necessary for our present purpose to examine the 
"correctness of this seemingly broad proposition and it: will be 


“enough, in this case to hold—-as'we have already held—that . 
. subject at the most, to the. limitations, already.. stated, -the 


executing court has very wide powers in the matter of.amend- 
ment of execution petitions. On this point and in support, of 
"this position reference has already been made: to number 
of leading - -decisions "and it is only necessary to say that. neither 
the Full Bench case of Asgar Ali v.- Tiroilokya Nath . Ghosh 
.(8),. nor any | of the -three Patna decisions .Jagunath v. 
-Chamar. Raghunath (4), Maharaja Bahadur Ram Ranbijaya iv. 
Kesho. Prosad .(5) and Gajanand v. Dayanand (6), weakens this 
. proposition. , In all these cases, amendment was refused because 


,i0f the learned Judge's view, that the decrees, in question, had, 


pn the. ‘dates the prayers. for, amendment were. made, become 
time-barred . and, if, that, view were correct, the- refusal of: the 
amendment would..be justified. /even-- on, the ‘principle we have 
ourselves. laid down above., The position, "therefore, . which we 
have serpit and approved, in. this, case, would in no way be 


affected. r Pe i 1 LA ed ta jo Ab r thy AN i 1 * 4 a 


“Even par from the questions, of. amendnient. tiere is | 


oie: way of looking at the decree, holder's prayer for. pro- 
. ceeding against the , immoveable ; properties -of..the- judgment 
.debtor. , At the worst, it can be; looked. upon -as a-fresh- execu- 


ton.. There. i 15 clearly. mo question of limitation, involved.in this 


"Case. “The, possible question -under -Order 21 Rule 22; C.P.C. 


has. already been. -discussed and. found, in the’. Respondent's 
favour... ‘The. only other objection ;that may, arise on this part 
‘of „the. case treating the decree-holders prayer as, one for va: » fresh 


M 
| aor’ 
Py X 4 


~ 


02. (1933) LER. ‘g Pat. 838 ($C); [1923] ALR. pat, 224. E 
' (8) (1890) LLR. 17 Calc. ` 631. I (5) [1641]. ALR. Pat. 625 
"(à (1928) LLR. 8 ran 46s; '"" (6) T1948] A LR. Pat. i7. 
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or independent lexecution—i$ on the ground of what may be 
called simultaneous exécution in that, in allowing the decree- 
holders’ prayer; the court would be permitting him really, or in 
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substance,'to start a second execution, namely, against the judg- Manindra Nath 


ment-debtors immoveable properties, whilé the first one viz., 
that against his moveable assets in the shape of outstanding bills 
and security- deposits, remains pending. Thé-Code, however, 
does: not prohibit- ‘simultaneous execution ‘and’ the worst that 
can: be said on'this matter is that law leaves this question to the 


discretion of the executing court, In the circumstances of this 


case as discussed "above, that discrétion would be properly : 


exercised if the prayer’ for simultaneous execution is allowed. 
Regarded in this light too, the decree-holder’s prayer for proceed- 
ing against the immoveable properties of the judgment debtor 


cannot but be accepted and the Appellants’ objection to .the. 


entertainment of the same must fail. T 
"We, accordingly, overrule the first poni raised by Mr. Sarkar 
in ERROL o this appeal. 4 
“The other question,’ raised by Mr. Sarkar and touching 
more directly the order for sale of the immoveable properties of 
the judgment-debtor, is not altogether free from difficulty. In 
Our opinion, however, the answer to this question really depends 
upon the' construction of the Solenama decree—more particularly 
of terms 5 and 6 "of the Solenama. If the said terms properly 
construed, give to the compromise decree the effect of a charge 
/decree, that is, of creating or embodying a charge, enforceable in 
executiori, against the judgment debtor's immoveable properties, 
the conclüsion would immediately follow that the said immove- 
able properties can be sold straight way in the present execution 
case and no attachment also would be necessary and, in that 
view, the órdér of sale, as Jade by the learned Subordinate 
Judge, must be upheld. This position is incontestable as, under 
a series of uniform decisions, the proposition is well-established 
in this ‘Court that, when a charge is created _by the decree and is 
enforceable in execution under the terms thereof, the statutory 
impediment, as contained in Order 34, Rules 14 and 15 of the 
Code does not apply and no suit is necessary, or imperative in 
- that behalf under the law. If, therefore, the above be the true 
construrction of terms 5 and 6 of the a decree, this 


- 
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P DUE. S áppeal must fail and the execution case must be allowed. to 


a ` proceed from the stage at which it was. interrupted by. _Teason 
~ of the. órder for stay, passed. in this ‘appeal. -e Ps xe 
Manindra. Nath - If, however, a different construction, has to be. adopted: and.. 
l pa | urider the said terms .5 and-6 of the Solenama the Respondent 
E a ain. must be limited? toa meré money decree with only a declaration 
| Biswas. ` “Of. charge,. not ‘enforceable in execution, upon. the: Appellantis ' 
e T immoveablé properties until the realisation of “his dues, the. 


PING décreée- -holders -obvious remedy, if he wants to enforce. the charge, 
aa ge. © may well be only. by way of -a suit. - It is true- that, in such.a- 
^q.  Cáse in view of term $ of the Solenama, the. ‘decree-holder may. 
“= “algo proceed i in this execution against. the charged. properties, not: - 
by Way- of enforcing the charge but byway of.a. simple. .money- ` 
"execution, buć, in that event, he cannot proceed to sell the.said. 
- properties "Withqut -prior attachment, and the order. for ,sale, as 
made- by -the<learned - Subordinate Judge, would, accordingly, : 
require modification, and his order i issuing the sale proclamation; 


. ^ must be recalled and the execution must proceed afresh from :. 


- the initial stage starting with” the TD attachment of; the. 


; properties to-be sold: `` t- - Saat i 
We have carefully considered. Tn relevant terms “5 and 6 


“~~ . ojinion: they ought to be construed ‘ as embodying a charge decree--. 
and not- a-mere declaration of chaige, not enforceable in execu- . 
tion—against. the judgment-debtor's 'immoveable properties; 
méntioned in the schedule -to the. Solenama. . -The language . Of. 

^ _ termi 6 of the-Solenama may not be quite happy, but, reading that” 

JI - tetm: along; with the preceding: term 5 in the Jight of the context, .. 

7 andhe relevant circumstances: “it seems tọ: us clear that the 
. , intention ofthe parties was that. the Charged properties. also would’ 
L2 -be^ “available t to the detree-holder for. realisation of his, dues. in 


- -— 


| execution. i s "Eu 1 s; aM 


Süd e M. entitled. under term" 5 of. the Solenama to, execute. „his decree.. 


gre cum p AET 


, Thére is nothing in- D Solenania- to indicate that the charge,” 


_forceable in execution, or im other’ words, that the. decree in : 


EE “question ' is "also a chargé  deciée. against the -diipuigd charged - 


E properties of "thé judginentdebtor. —— vid tru o iue 


= . Koa 
Taye =- gu 


. ot the compromise : decree in their ` proper context and, in;our ~ 


-For the xéalisatión of His iid: dues the deed holder is, M 


$0 created; would ` be. merely déclaratory : and would' not be. en. .. 


4 
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` 


Weni = " mee COURT... TT 325 
Th, RECON M a hs d v x appe a S 

We are; also,.of.the opinion ‘that when in a pending suit the eviz, 
parties, come to a settlement and- either party accepts a monetary Wu 
liability, and .consents, to. a decree being passed against him in — : 
respect of the same,, charging. certain properties for the reali- 
sation of the, decretal dues, as in the. present case, it is quite ad 


reasonable to hold thàt the charge, so created, would.be enforce- Radhasyam 


Ke bad 


- 


4 hah ad 
Manindra Nath 


4 


able in execution and would: not in the absence of. express or Biswas. 
specific words or-any clear indication to the contrary, be merely —— 
+ declaratory, requiring a fresh. suit for its enforcement.: Such a - P. N. 
Mookerjee, J 


< conclusion would indeed be quite legitimate as, ordinarily, there 
beingvalready-a pending, suit, the parties would: hardly be con- 
templating: at the moment-another'suit for recovery of the-selt- 
same: dues' for which 'a decree; is suffered and: obtained in the 
pending suit itself. | Different consideration»may -arise when the 
- decree-is not. made on consent but, as regards consent decrees, 
the, rule of- construction, suggested. d seems -to- be. quite 
apposite 45 cov ' 

_ ig: thé dight of. the oie ae. so .far der the charge, 
‘created: by term 26 of the:Solenama,. upon. which the decree in . 
the, present:case,was passed, should: be “held: to be enforceable 

in-;this , execution. . That«charge -was ‘created: 'by^a decrée -and . 
‘so jOrder.34, Rules: 14 and 15- of: the. Code! would: not apply: : 
The; decree.in question..was.a consent ‘decree and there is no 
express or specified provision or:clear ándication therein- that the- 

_ charge. created: would :be--merely:! declaratory . and would: not: be- 
enforceable :in- execution. but would require a fresh ‘suit for its 
enforcement.:On.the other hand, as already:found by us, the: , 
terms:.of the Solenama themselves. suggest; on .their proper 
construction that a charge.decree was intended: by the: parties! 
We; do not, therefore, .feel--pérsuaded to: accept or justifiedin 
accepting the Appellant's argument.that for the: realisation of ' 
his: dues;iifrom the í charged: properties, the: Respondent has. to: 
proceed: by. way. of a. fresh suit and:cannot.sell the said properties 
in this execution,: or, 'that, at any. rate ‘he cannot sell them in: 
these' proceedings . as charged. properties, that ‘is, without first 
attaching them under Order 31; Rule 54,08 | ‘the Code. ; We hold 
therefore,. that the learnéd Subordinate. Judge, was; right, i in the 
facts and;circumstarices;of this case, in ordering. sale--and that 
also without: attachment—of the disputéd properties. in the 
present execution: ‘and. the’ Appellant’ s objection SEM the said 


order ‘or “orders must t fail. IMEEM RES 


- 
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Crvi}. The view we have taken above is quite-in conformity with 

2 — seem ‘tHe s trend. of. judicial decisions in" this. country. In’ ‘numerous 
1953. l 


ua instances Courts. have : enforced chargés;.very ‘much alike' the 
- Manindra Nath present, in execution of the decrées. creating ‘the ‘same.-':Such 
‘Biswas. i instances. include not only cases of-consent decrées [Vide Astitosh 


a a “Var Lukhimont .(1),.Indramani «v. Surendra‘ Nath (2); ‘Kashi 
n Chandra .v. Priyanath: (3), Dastoos. v. “Kandawaha (4), Ambalal ` 


n. | ve Narayans) Shankar v. Ganpat: (6); Gurpadappá v. Kar: 
PN. veerappa (7), Chaurasi v. Bhagan '(8),- Raghunandan v. ‘Wajid 
Mookerjee, J. Ali (9); Sheonandan.v. Mt;Asarfi Kuer. (10)]; but.also cases where 
d. WEE the, dectees were not made oh'consent [Vidé Raja Brajasünder 
v; Sarat Kumari: (1a), Sowbagia .v. Manicka (12), where different 
consideration : might have arisen, “as. hinted before..-: Everi "more 
. Extreme instances;are to:be.found.in Tata: Iron and Steel- Go. 
Eid.:v. Gharles. Joseph Smith (18), Krishná. Prasad -v.^Prütab 
Narayan (14) and. Mool Ghand v. Lalta Prasad (15). The twò- 
cases.: of' this: Court: -Gobinda ` Gh... Pal.. v.» Kailas Chr: Pal 
(16) and Sudhamoyee Singha v. Jessore Loan Co. Ltadit-(49), 
.doznot really -àffect this position. ‘In ‘either of, the’ said two 
~ Cases, apartsfroni the fact:that the decree: in’ question wasíriot:a 
consent, decree, it: appears! cléarsfrom. the Report -that in: the 
suitca-prayer for. salejof the:charged properties' had: been «miade 
but was either expressly refused or not granted ‘by the-Court.: 
`: Fhose cases are, therefore, .cIéarly distinguishable from. the pre-' 
sent case:and the other cases, cited.above, and; in either of them, ` 
the Court's.-refusal -to enforce ‘the’ charge .in ‘execution’ appears .-` 
to:have been fully justified. The two oldertcases-of ‘this-Couirt, 
Aubhoyassury v. Gouri Sunkar (18), Matangini’ vc Chooneymoney 
(19);, and like-decisions before the introduction of Order 34’of:the a 
Code to, replace‘ thefcorresponding provisions of the! Transfer of * 
Property, Act need not-trouble.us as the law has materially changed 
in the meantime-and.in the light.ofithat change those older cases... 
P ` have ;,been - fully explained: -in;othe í later. judicial. :decisions 
[vide Sowbagia's: Gasé: (12); Indrámani v. Surendra Náth»(a) .. 
Q), (1891) LL.R. 19-,Calc. -189, (F.B.) `~ s (3) : (1931). 35 LJ. 615. li>. 
E (83) (1923):28 C.W.N. 550. ... .. (4). (1933) LL.R. 60 Calc. 1467. - 


ecards e RS i 


.(5) . 0819) LL.K: 45 Bom: 681. * ° (6) [1929] A.LR. Bom. 237.. , E 
OY- [1034] ÀIR! ‘Bom! zii * 4 (8) “(19235) LL.R. $ Pat. 787. ^ 
*(9) 1 [1929] ALERT Pat! 489. -' i-(Yo) [1946] A.PR: Pati- 206.2 T 
| 2001)1.(09165 38: L.C 291... & Sa o zy "(gig 88 M.LJ: 6014 n 
4 <“ (18) (1929). IL.L.R., 8 Pat. 8015, ci (14) .[1994hA- ER Pat; 608.0 > 
«Q5 _ [1984] ALR. "AU. 524. ...,,; (6). (1917). I.E. R. ,45, Calc. 530... 
(17) [1945] AIR: Calc.'322. " (i8) (1895), LL.R. 22 Cale 859.- 
(19) (1895) LL.R. 2: Calc. go3. > EP lcd KR 


+ 
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.and ` 4mbalal's Cáse ae It seems. further! ‘that those older 
- décisions are not easily reconcilable, with. the Full Bench Case 
of this Court, Ashutosh v.. Lukhimoni (2), cited in the earlier 
-part of this paragraph. 

.. lt thus appears that the Appellant’s contentions in the pre- 
sent case are Opposed alike to : principles, , precedents and 
i , authority and they; cannot, therefore, be accepted. This appeal 
must accordingly, fail and it is dismissed, but in the circum- 
stances of this case, we make no order for costs in this Court. 
Renupada opel noe J.i—l agree. 
PKD. | Appeal dismissed. 


- APPELLATE CIVIL. ] 
Before Mr; Justice K. C. Das ‘Gupta and Mr. uis 
A. K. Sarkar.” ° 
SUBODH GOPAL POSE 
| Dopo en "i 
BROJENDRA KISHORE ROY CHOWDHURY: 

‘Civil Procedure ‘Code—Second Appeal—Section ' roo—Grounds of second 
' appeal—Remand' by High Court of case 'o lower appellate court for 

findings on fresh tsues—Lower appellate courts findings remitted . to 

.High Court—Order. ALI, Rule 25.0f-C.P.C. —Whcether: High Court can 

go into finding of facts by the lower appellate court under Order 41, 

Rule 25 of the"C.P.C.. ` jer. 

“In a First ‘Appeal, thé correctness of the decree can 'be challenged on 
any 'ground: whatsoever: "The! question ‘is entirely different: in a Second 
Appeal, and under Section 100 of the C.P.C.. an. appeal bes-from-an appellate 
decree only on certain. specified grounds., . ; ` 

"The law is well setiled. that in second appeal the High Court cannot 
modify or ‘reverse a’ decree ‘on the ground that the” finding of fact is not 
justified by’ evidence: 'If, however, the ‘finding of fact: is vitiated by some 
- mistake in’ law, it can‘ibe -challenged in second appeal.::It'is:equally well 
settled that if in coming to- the finding the judge has not. considered , the 
evidence, that i.a, mistake in law on. -which the. SPORE, of fact can be 
challengéd in second. ‘appeal. l 

The ‘fact that an order ünder Order XLI Rule! 25 of the Code was 
niade does-not turn the appeal before the-High’ Court into a First Appeal. 
^i* 1.* Appeal. from Appellate Decree No. 1568 of 1941; against the decree of 
Seth«Druckuer, Esq., Subordinate District Judge and Court, 24-Parganas in 
T. A.:No. 139 of 1940, dated the 1st August, 1941, modifying the, decree of 
N. C. Bose, Esq., Subordinate Judge, Alipore, dated the 15th February, 
1940. are "D 

(1) (1819) LL.R. 43'Bom. 651. 0" NE E | 

. (23) (1891) LL.R. 19 Calc. 139 F.B, d 


Y 


4 


September, rr. 


í i 2 > 
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* Civi, — The Appeal before the High Court remains still an appeal against a decree 


—:L. _ ? yassed'in-appeál. It does not become-an appeal against a decree of the 
- Original-Gourt. It-is absurd to say that though it-remains'a ‘second appeal 


1952. 
cd High: Court should treat it for certain purpose as a: First Appeal. 
Subodh.Gopal . There is nothing in principle or in authority to support the proposition 
Bose. — ibat the findings of facts received under , Order XLI Rule s5,-unlike other 
v. . "füüdugs of facts by the First Appellate Court, can ‘be’ challenged in second 


. Biojendra — : appcal ‘oi "ground ‘that: they are not supported" bý: ‘evidence. - The findings 
` Kishore"Roy : -on 'issues:remandéd by-the High Court'in second appeal | cannot be challenged i 
Chowdhury. ‘upon: the ‘evidence. as: in first-apgeals, but' objecuons -to 'these' findings - must 
T be restricted- to, the iimits within which the orga} pias in}second sappeal 
September, JI. are confined. . z 
A ahh x "Where, findings are remitted 10 r? High Court by the ‘arst appellate 
court under Order XLI Rule 25 of the Code the appea: in the High Court 
continues to be a second appeal and in the absence of. special provisions 
in law, the findings of facts, when they are before-the High Court, are 
immune from attack, except on .the ground of error of law or procedure 
, ABI the meaning of Section -100 of. the Code: "EE 

Appeal by the Plaintiff. pot : 5 

Suit for declaration of. title- and for recovery of- possession. 

The material facts will appear from the judgment. . 

Atul Chandra Gupta and Joy Gopal.Ghose:tor the Appellant. 

Dr. N. C. Sen Gupta, Jitendra Kumar Sen Gupta, Jatish 
"Chindra: Guha and Ramendra Mohan Chatterjee” for the Res- 


E S. Mua mm 4. OLE yi o oat- E saa ak 





B. rin PEE 
EE ; The' judgment of ilie Court "Was as "follows: — d A 
~K, C. Das Gupta; J. The B2 aeres of land: ie which the 
“ present litigation was started by the -respondent more than 15 
years ago lies in Mouza. CHandpore in the:suburbs of ‘Calcutta. 
‘While the greater portion’ of-this Mouza'is included'in a revenue 
paying estate;. Touzi No. 56 of the 24 ‘Parganas Collectorate, lands . 
- included in several other. touzis “including Touzi ‘No: 6: of the 
. 24-Parganas Collectorate also lie in. this Mouza., The; larids „of 
Touzi No. 6 that are included inthis Mouzavare,- according. to 
- ‘the Thak Survey’ Map: of -the Mouza, ‘shown’ in seven, chaks . 
:' numbered thérein as 5, d 19, 20, 23,, 24 and. "25... 77 l 
: The question that still- remains for decision in. this litigation 
p < is whether the land in dispute shown in C. S..map as plot No. go1 
of; Mouza Chandpur is included’ in “Touzi. No. 6.. The appellant 
‘before ‘us having ‘purchased ‘Touzi No. 6'at a -sale for arrears of 
revenie issued notice: to - -annul ‘thé’ défendant's tenancy is this 
land oh the averinent that this land lay. within- that Touzi and 
brought the suit. for declaration. of his ; title and for recovery 


=- ~ a 


T x Io. -` 
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- of possession. P pum See Soe ug 
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The defendant set up a Coe erence f ' CIVIL. 


Es, —— 
^ 


kanan 


On ar “hat the land i in dispute-v -was not ‘included within Touzi m 
“< No. 6 and (ii) that his interest was protected under the provisions Subodh Gopal 
^ of section t 37: of Act XI of ka. as it then stood. Xi Bose 
P . v. 
The trial court KN the delie that the land was pro E ka " 
; tected under section 37 of the Land Revenue Sales Act but held — Chowdtury. 
‘that the’ Plaintiff had failed to profe that the land lay within 
, Touzi No. 6: It is riécessary: to mention here that the C.'S. K. C. Das 
“Khatian colitained. an entry showing that this land C. Sz Plot  Gubéa, J. 
* No. 901: of Mouza Chandpur was, within; Teu7i No. 6. In the: : 
“J «pemarks column of the Khatian_ there was mention of à “potta, 
registered on ‘February 27, 4922. The plaintiff. ‘relies on the 
-statutory presumption . of correctness of the settlement entry in 
- 80 far as it recorded that tlie land was included within Touzi 
No, 6. The.trial Judge however, held that.there was no such | - 
- resumption of correctiiess of the entry in the scitlement khatian 
-as regards. the land appertaining to Touzi No. 6, and on a con ' 
“sideration of the other evidence he held, as indicated, above,” 
. that the: plaintiff had failéd £o ' prove that the- land lay within í 
Touzi: No. Qu. 4g & Gf 7 NAE. | 


= + x ot 


= 





: J f 
n Mention may also be made here ot the fact that, as- prayed 
lor by the defendant, the trial court appointed : a Commissioner 
to superpose the thak map of mouza Chandpur on the C. .S. Map 
to ascertain whether the land lay within any “of. the chaks. 
When, however, the Commissioner asked for- permission of the 
court to go ‘tothe locality for local investigation this was opposed | 
by both the plaintiff and the defendant arid no local investi. 
gation: “did take. place. The learned trial Judge was accordingly 
of opinion | that “this relaying of plot No. go1 by superposing. 
the thak Map on-the C. S.. Map is no correct-relaying. on which 
. the defendant can rely and that. thc eee No. 01 falis outside 
. the Touzi NG. 6.7 


- 
r 
~ - = 
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^ 1 On appeal by ‘the plaintiff, the learned’ ‘Additional District 
. Judge held that. , there was a presumption of correctness attaching 

-7 to the entry in the settlement Khatian that the land appertained 
to. Touzi_No: 6, but the potta ‘mentioned , in the remarks column 
was with regard t to some other land and did not ‘cover is land 
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| | Civi. in dispute and in view, of this conclusion the learned Additional ~- 

ZEE m . District Judge held that the presumption: of correctness of the 
a9 settlement record had been.rebutted.: Or consideration of other 5 .- 7 


Subodh ih “Gêpal evidencé. on the record he, came, to the conclusion that the - 


C. “Bose, plaintiff had failed. to prove that the land was: within Touzr - -, 
a A CA .. No. 6... In this view, he dismissed the appeal, affirming the order - 
foe of disinissal of the suit by the trial c court. | EP EN n 
d Chowdhury, Re aH J JM 
ll - The other defence, namely, that the : delendant's, interest 


- E C. Das was protected ‘under, the provisions of Section 37 of the Land’ > 
Gup s J. Revénue Sales Act, as sit then stood, nd not raised before, him 


po’ : u s 
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Re : The: presént appeal: dh. Was "Unete by the  plaintif. 7 
ome oi ; against the decree passed in appeal. by the learned: Additional A 
l District Judge came up for hearirig on January 17, 1947, before . 
.. ^ Blank and Chakravartti, JJ. - Their Lordships held, that the ES 
"EG court of appeal below was-wrong.in assuming that the entry in ,.- 
EE n edes the settlement record that the land appertained to Touzi No. 6 | 
A Was based on the pattab mentioned in the remarks ‘column and ii 
. 77 that the Judge was In error in thinking that the presumption: “ 
Seg Ud of correctness of the entry in the record that the land ` apper- 
TO. : tained to. Touzi. No. 6 was rebutted by the errors—discovered 
4, 2 7 in the boundaries given in the patta. ‘Their Lordships were of . 
ee Ra opinion that the presumption of correctness of the setilemenr - 
/' entry had riot been rébutted, so that the land. must be held.to ^ 
. > "appertain to Touzi. No. 6. They losen. the appeal. and de.’ 
“8 ~ creed! the plaintiff's suit, - 2e : i 
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The delengi appeal against this. Court's decision was. 
pending before the Supreme Court on March . Y5, 1950.. 
_ When the West Bengal Act VII of 1950 ‘came into. force. 
- "The appeal. was disposed by, the Supreme Court by their . 
"E: - judgment dated October 17, 195i. Their Lordships. while. Be 
ee agreeing with the High Court's view that the first appellate court’ 
a was wrong in its. view that the presumption of correctness” of 
] the entry in the settlement record: that the land appertained to 
: "Touzi No. 6'stood rebutted as soon as.it was shown that the- 
patta referred to in the remarks column did not cover this land, 
held that this Coürt's conclusion that the presumption of cor- - 
" rectness of the entry had not been rebutted was. reached without : 
a tull consideration, of the evidence. Their Lordships there- 
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foie, thought it necessary that the case Heald go pick to the 


“first appellate court for a proper finding on the question whether 


the nana) Is within 'Touzi No: 6 and pre the OWNS order: 


“The ere will be resubmitted to the High Court with 
a a direction to it to send the case back to the first appellate court 
or fresh findings afier reconsideration of the evidence on the 
lines indicated above. “This will be treated as a remand by the 


„High Court under Order 41, rule 25,of the. Civil Procedure Code, 


that being the^case the High Court ought, to have pursued 
if it did not wish to act under section 103 of the Code. The 
records will be resubmitted to the High Court by the first 
appellate court within such time as „the High Court may fix. 
Costs of the pene here will abide the result." 


After the records ‘were received back in this Court, the case 
was sent back to the first appellate court tor findings as directed 


-by the Supreme Court. , These findings have now been received. 


The parties were given ten days time from the receipt back of 
the records in this Court with the findings, to file any objection 
which they wished to take to those findings. | on objections 
nave been: filed by the respondent. 


EE 
^ ox 


_ 


It is now, our - duty to determine the appeal after- taking 


into consideration the findings: received. 


ba —— ` 


- Before coming to the question whether the findings are 
vitiated by any error in law or procedure, it is necessary to dis- 
pose of a preliminary objection raised by Dr. Sen Gupta on 


' behalf of the respondent. Relying on the provisions of section 


7(1) of West, Betigal Act VII _of 1950, Dr. Sen Gupta has con- 
tended that the appeal now, -before us has abated and the suit 
has. ae abated. cigs > 


- 


West Bengal Act VII of 1950, which came into force on 


z March 15, 1950 introduce a fundamental change in the law: as 


regards the rights of purchasers at auction sales fọr arrears ot 
revenue by replacing section 37 of Act XI of di by these 
provisions. ` > | d 
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Subodh Gopal 
Bose 
» vV 
Brojendra 
Kishore Roy 
Chowdhury. 
um 
K. C. Das 
Gupta, J. 
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l | cmi. E ) The purchases of an entire estate in the: permanently - 
Bas Dx. rs settled districts of West Bengal’ sold under this Act for the re- 
S S I —' -covery of.arrears due on account of. the .same, shall acquire the 


“Subodh, Gopal- estate free from all encumbrances which may have been n/imposed -> 


Bose '.. -after the- time of settlement and shall be entitled: to avoid: and ` 


Ve - annul all tenures, , holdings and leases with: the following: ex- A 
Kishore. Roy : captions: c M $4 e NV T ECCL e 
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Chowdhury. '- EE "a ESAE ; "OO ox 


K. C. Das. 
Ey cow. 
Gupta, J. ata fixed. rent Or fixed. Tate of rent dnd .. ^^" 5:5: 1.7 
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i 4 A `~ (1). tenures. cand’ hala not including" in | exception: a) M 


| T abóve made, and -— Lo ATTE. m 
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& (11) BBC leases. of land whether. or not for. _ Purposes: x 
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Wo kag o Ws “connected with. agriculture or ' horticultuie,., - oe I E 
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4 SEE existing at tlie daté of i issue of: the notification. for salé of! 


ze the estate under this - Aet; NIU P Ea | 


**«* &£ ane us anah eaaa anenun aana antenana anteban. 
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an oe By section p of this“ Act,- retrospective - operation , was c 


= 


TT - js to “be. given to these . provisions waan certain . limits. 


— 07 - (a) tenures IM holdings which Bav [Me held from. m 
thie time of the’ permanent settlement éithér free ot. rent. or | 


Section 7 is in sad words: .: re Ung a = 
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"(i ry (a) Every’ suit. or proceeding for ihe. ejectment ‘of 
2 6n M any person from- any land in pursuance of section : 3T. or. 
NE . -section 52 of the said Act, and - gem? DEN 


- 


. 
' ri 
Š « 
i * = - 
= . A = ` n a a 
^ " 
x 


rae 
- wa P = ns ~ 
EN 


- "e (b) Every appeal or D jip AAN for review or revision 
aoe arising out of such suit or. proceeding Ei n < P. 


a = « 
aa EE E M - 


si A é ie at the. date of. éomimencemenit of ‘this Act ‘shall, at. 
5. . ^ the suit, proceeding, "appeal, or application- could- not have 

l been validly instituted, preferred or madé had this Act been- 
l a in operation at the ‘date of the institution, the preferring or. 
007 the: anaking thereof, abate. OD WM a ups 
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P $ = (a) ` Every decree -passed . or sider made, bore ae. 
IS. - dati ‘of. commencement of this Act; for the ejectment of 


207. 7 77 any person from any land in _pursuance- of section _37--0r 
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^. _ sectiðn 53 of the said Act shall, if the decree or order could 
s; e hot have been. validly passed or made had this Act been in 


DM operation at the date of the. puse Or mame thereof. be 


WA void. Si : 
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d o. Provided T" BOR in this section shall aflect any 
"Tas decree or order in execution, whereof the possession of the 
land in respect of which the. decree or ‘order was “passed or 
made, has already been delivered before the date of « com- 
 méncement ot this Act. 
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(Y Whenever any suit, prone. appeal or appli- 
cation abates under sub-section (1) or any decree or order 
becomes void under sub-section (2) all fees paid nnder the 

' Court Fees Act, 1870, shall be. refunded to ‘the ae by 
_. whom the same were respectively. paid, il 
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De Sen: Gupta contends that this appeal by the plaintift 


as -which is now before us was- pending" before, the Supreme Court 


- at the date of commencement of the Amendment Act and so 
also was the, suit, and that in consequence’ of the provisions in- 
^ section. 70 ) (a) and (b) both: the appeal and the suit abated on 


pin March, My 1950. 
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I find it difficult to agree that this appeal which had ‘been ` 


disposed of by t this Court in, January 1947 'should be considered 


con. to be | pending: before the Supreme Court on March 15, 1950, 


"i -merely because the appeal | from the decree passed by this Court 
` jn second appeal was pending ` there. - For the reasons to’ be 
, presently mentioned it is not, however necessary. for me to decide 
- “this question finally. ; 
ES n To holds that the position in law is as urged by Dr. Sen 
. Gupta and that: the appeal and the suit- were pending at the 
.; date of ‘commencement of the- Act 2nd so abated by reason of 
. the provisions of section 7' of the Amendment Act, we have to 
say that the Supreme € Court -acted wrongly in passing the order 
- - thatit did. It-is not for us; a.Court subordinate to the Supreme 
|." Court, to say that the, Supreme Court acted wrongly. "We are 


bound in-law to carry out “the directions. and dispose of the: 


Pn ADE after, consideration- of the finding of. the first appellate 
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Dri Sen Gupta argues that the "Süpreme- Court did. not at ail 
. -by it -has only: the ‘effect of. asking this court to dispose of the. TN 
. appeal" in accordance with "law," “after sending- the case baek 
. to the first appellate court and: receiving its findings. . Obviously, ut 
however, the Supreme Court could’ not ask us to hear the appeal ° 
-< again’ if the’ appeal and the suit or either.of them had, abated. | 
It is. certainly our duty-to dispose of the appeal” in accordance. 
with law " "but where ‘the Supreme . Court has, either (expressly 
or by necessary implication, given its decision on any; question " 
of-law, we'are to proceed in accordance with that ihterpfetation 
“of law -when disposing of the áppeal " in accordance with law.” 
‘In the present case the Supreme Court nas not given any express. ^ 
. deéision, on the question whether the suit: of this appeal has- 
- abated’ by reason of the provisions of section 7 of the West Bengal ` M 
Act VII of 1950. But the necessary implication of the ‘order ' Rs 
_ passed by the Supreme Court is that they have ve, decided that `~ | 
there has been no such abatement, ` M. d l 
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-~ We may look at the question from another point: of view, 
It is quite ‘clear that the contention now raised that the suit- and | 
“the appeal abated on March 15, 1950, might very well have been” 

- taken ‘before’ the Supreme Court. 1f the. contention succeeded, 

. that would” have been, an‘ end of the, whole litigation. | “In: view; 


ri 


‘soea of this, | I am "of | opinion, thai this contention not; only might. a- 


- “haye. been put forward but ought’ to have been put forward . 
before the Supreme, | Court. That not. -having , been done, the ——— 
respondent it debarred by the principle. of es s judicata, from. — * 
raising it now. T ie i A a 
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a Ther is, oe ae no mines in. M preliminary objec LUE 


tion raised by Dr.'Sen Gupta, and. 1 reject its 
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uo o We’ have therefore, -to ‘determine the appeal aftér- taking - > 
-into- consideration : ‘the findings which the first ‘appellate court. e 

“has yemitted- The: finding i ‘is “that * thé defendant has not been ^. , 
able to rebut the resumption ‘of correctness: of. tlie record of - 
rights and that CS: “dag No: gol áppertains to Zo No. 6. 
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: E : HIGH COURT. 335 
` This is a finding of fact ihid: we are’ bound to accept as Cv. 
conclusive for the purpose _ of the second appeal, unless it has 
been vitiated by any error of law or procedure within the mean- oe. * 
ing of section 100 (1) of the Code of Civil. Procedure. That we subodh Gopal 
are so ‘bound wag at first conceded by, Dr. Sen Gupta, but later Bose 
he withdrew this concession and contended that this ‘finding ot ve 
. fact by the first appellate court in pursuance of an order unde) — Kishore, Rey 
Order XLI Rule 25 of the Code of .Civil i ure can be Chowdhury. 
. challenged as in a First Appeal. —— 
"E , o K | C. Das 


E 2 fi Im Gupta, F. 
: There can'be no dob: that in a- First Appeal which term a 
. is used to describe appeal from óriginal decrees, ‘the correctness á 
-ofthe decree can be challenged on any ground whatsoever. The | 
question "is. entirely different in a ‘Second Appeal, that is, an 
appeal from ` an appellate ‘decree. Under Section- 100 of the 
Code, an ‘appeal: lies from an appellate decree only on certain 
specified, grounds. The law is well settled that in second appeal 
the High Court caíiriot modity or reverse a decree on the ground 
that the finding of fact is not justified by, the evidence. It, 
however,-the finding of fact is vitiated'by some mistake in law, . 
it can be challenged i in second appeal. [t is equally well settled . 
“that if in coming to, the finding the judge has not considered the 
evidence, that 15 a inistake in law on which the finding of fact. 
can be challenged in second appeal. - Sn 
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The question now raised is whether the law is diffcrent 
as regards a finding of fact remitted by the Court of appeal to 
the High Court under the provisions of Order XLI Rule 25 ol 
the Code. ‘It cannot be, and is not, disputed that the fact that 
an, order under Order XLI Rule, 25 of the Code was made does 
not turn the appeal Defore us into a First appeal. The appeal 
we have to décide, remains an appeal against a decree passed in 
appeal It hag not become an appeal against a decree of the 
original court. It seems to me 'absurd to sày that though it 
remains a second appeal we'should treat it for certain purposes 
as.a First appeal: -It was contended by Dr. Sen Gupta that when 
order XLI rule 26 of the Code of provides for presentation of 
a memorandum: -of objections to'a finding received under Order 
XLI rule 35 of the Code, a any party, the word “ objections ” 
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EE :also on the ground that the “anding was not app by ihe 
.. 1953. 
ucc . evidence. | - . ` E RIA a, 
Subodh Gopal -. In my judgment when the-law — that a imus. 


" pies T - while iriterpreting the words ' ‘memorandum of 'ODJCCHORS in. l 
oo i , Order XLI rule: 26 of the Code. It is “worth while remenibering ` - 
E ‘in. this ‘connection that order XLI of the Code; by reason: of. l 


|. of, objections. cai be filed, it, can only mean the memorandum: of. 
PME $ ‘such objections | that are admissible in: law. - The ‘objections. ^to 
- Kishore Roy.” a “finding of fact that are admissible in second. appeal! must be 


Chowdhury. “within ‘the Limits ` prescribed: by. section 100 of the’ Code and 
—-  there.is no reasón to ignore | the words of section 100 of: the Code. 
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2. which the ‘Rules of. order XLI ‘becothe C RPEN io second -: 
iy sar . appeals, is in these words : EE 


wo 
u^ x 


^w : tos _ “The Rules of Order. XLI shall api » sO far as dap 
E ne Sa be, "to appeals from, appellate. decrees.” “ ; 
ej Ee E. “The words ‘ ‘so far’ as may be "make. it dear beyond . anv. 
27 shadow of doubt: that in applying the diffetent rules, of Order : is 
Q7 ALL of the Code. of Civil. Procedure to second appeals we have ` 
D to take due notice. of , the limitations prescribed by section < -100 


a a po EET a - 
Zalla- TI Can; therefore, find nothing in principle:or- in: authority ; 
: E erT to, support. the . proposition that the findings of facts received `. 


le z, ‘under Order XLI rule 25, unlike. other findings ‘of. facts by:the . 


` 


yc: ao first appellate court, can be challenged in second appeal- on the^ 
gróurid" that they are not supported by: evidence. -"There is clear . 


"LP ^ authority against „Dr. Sen Gupta's contention n. this imatterzin. us 
05 the „casèt of. Bal Kishen v. Jasoda 'Kuai (1). “In that, case it' was. ES 


! - held by a Full Bench of the Allahabad -High .Court- (Tyrrell, J.” 

de^  dissentirig),. that the findings upon Issues remanded. by, the High 
“Court in second appeal cannot be challenged upon the evidence : 

01. osag im ust appeals, but . objèctions to these findings must. bé, 

- restricted to"the limits within which the: original. pleas in “second 


I4 P M appeal are: confined. : That decision “was followed in. the case of © 


‘Ram, Mehr, v. Pali Ram (2).. Vivian Bose J. in the case of 
Balaji. Sadashiv v. Vishnu Ganaji - (3) came. to. the. same con: 
~  ",clusion: ias -was reaclied by the- xu ie! in the Full Bendi de- 
x [osion of the Allahabad ph COUN pos de 
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ETO (1) (1885) LLR. 7 Al. 765. > (8) gig ta. 5 fa 980) 
UG) 1936] A LR, Nag. [40, mM BE ee BE 
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AS décision of the Nagpur High Coi. which was cited by 


Mi. Sen Gupta, who followed. Dr. Sen ‘Gupta-on behalf of the - 


respondent, . was tlie: case “of, Brijmohan Mathulal Marwadi -v. 
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Chandrabhagabai (1); That decision’ however, .doés fot at all! Subodh Gopal 


| touch the question before us, for there the. finding Of- fact. was 
received ‘by the High Court from: ne Trial court and not from 
- the first pa court. 
Md t 
A our own- court the question. does not appear to ‘have 
been. raised in the present form. In the case of Gopal Singh 


Bose 
v. 
Brojendia 
Kishore Roy 
Chowdhury. 


K. C. Das 


1. V Jhakri: Rái (2).the question arose . -whethér, -where the first ^. Gubta, J 


court of appeal had admitted additióhal evidence the hearing 
in- -the second court of appeal will be treated: as a first: appeal 
so as to allow the pleaders to go into the, facts. - Their "NE 
recorded eir decision in. these words? = 

E The second point ceed upon us.is that, inasmuch 
as the Judge in the Court below received additional evidence, 
this appeal ought. to be treated as a first appeal and the 
Jearned Vakil-ought -to ibe at’ liberty to go into ,the facts; 
and in support .of.-this. argument a decision “of the Madras 


: High “Court. is relied upon. As at present’ advised. we are 


not prepared to concur. in this-contention.” 
, It may be mentioned: that the same. view has been taken 
in the ‘case of- Mahomed Kamil v. Abdool Luteef (3). 
In the case of Beni Pershad Kuari v. Nand Lal Sahu (4), 
where the High Courtrhad set aside -the decree and sent the case 


' back for decision to the first appellàte court, it was, sought to be 
argued. i in. the appeal’ from the fresh-decree that was passed that 


this appeal. was of the nature of a first appeal, should: be treated 
as a first appeal and that findings of fact could be challenged as 
in a first appeal. - This argument was rejected and thé court, 
following the decision in the case of Gopal Singh v. Jhakri Rai 


(3); held that the fact evidence was laken by the. first appellate, | 


court did not make the appéal fróm the decree “passed a first 


appeal and findings of facts could be challenged only within the | 
pua npe by Section: 100 ot the Code. - . 


‘The réasoning in these we. cages: 18, in any. y faddgment, wholly | 


` Q) Tr939] A.L.R.; Nag. 175. (2) (1885) LEL.R^ 12 Cale. 37. 

" (9 (1874) 33 WR. 51. 77 E (1896) LER, a4 Cale» 98, 
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207 i Civila ~ ,.. applicable 1 to the case; before us where findings : are lemitted - to” 7 
D UN _ cthe-High Court by. the. first appellate court under Order XLI f 
Ds Ri > rule: 35 of the Code; -Here also .the appeal | in the” High: "Court 


? Subodh Gopal continues to be “a secorid appeal and in the: ‘absence. of- ‘special `< 
Ca “provisions ‘in law,.the findings;of ‘facts, when they. aréit before’ the -~ ? 
ed “High Court, are-immune: from attack; except oti the} groütid o ob UV 


rs Hors error `of law- or x procedure "within: the. meaning , of section. do0:' l 
' Chowdhury. of, the Code. 4M TEC XE M a "az 
, K.C.. Das o ic is; -therefóré;" necéssary: “to consider emer the: ‘finding. of 
X Wk ki J. : * ; fact how received from the first appellate c court 15 vitiated by any 
n MEL gudi error of law or procedure. ^ : — M | pad 
a Se 0l d E roc TARNEN ean 
aa p y --On this, Mr. ‘Sen’Gupia m adiad to i Uus à tiv ‘fold argu“: 
ka : ae 4 mènt. : One - argument ~is- that 'in, considering whétlier ` hic 
dur rae document Ext. H sänd’ - ‘the ` commissioner's ` ‘report and i E 
Jte ono Mie . combined : map: "prepared: by. hin on. superposition 


du oc SS ES the : “Dhak map oni the °C.S," Map’ ‘rebutted, -the - . pre- : ^ 
LU sumption ` ‘of . correctness of the. séttlement ' 'récord ja8. regards : 


ver 5o ue eniry that. the land appertained to. Touzi- No: 6; thé - x 
a. eee court below had - ‘failed ; to^ considér some "important circum-, = 
ON LS _ stances. According to the commissioner's report andthe case on 2! 

4% 


TEN, cs * the: combined map drawn. by him to show the result of. “super: | pon 
M TE ae position. C.S. Dag. No. 901?of: Mouza Chandpur. falls- outside: s a 
z --, ofthe. chaks of Touzi Nó. 6. “The learned: Judge has: considered ` 6 
p. d this report - and the combined map and--has come- to. ithe conclü--" - 
ue sion. that they have not displaced. the” presumption of, correctness" 
L ur of thé seftlement record. .' ‘The. learned: Judge. | bas” given cogent’ | 
2... (o .feasons for this conclusion.’ One of. thé. reasons given by Hira: is^ 
on | that there was no local. invéstigation in this'case-and the super: - 
(ag SE, “position, of the Thak- .Map on the: C.S. plot- shówéd' inarked: and -` 
: gam e vivid ' ‘ divergence, and disagreement in the mouza. ra M 
ER ee 2 ' and that: he was not satisfied about the, correctness of the relay . 
est ru D. superposition. “TE it were ‘necessary. for-me to consider , the - Kx 
XE nae  Correctness of the: Judge's view, I “would, havé: no besitation im + - 
"agreeing with- him"that the relay in this case? was: s wholly wale: 


Coue 


. n i Loar 
a fae “Jess. In my opinion; it is not, however, ‘necessary, or proper: for -m 


^g 


xu ues . Hiis “court. in second. appeal. to consider ‘whether ‘the Judge 
cR ME E ` assessed correctly - the value of. this eviderice, og 2 
r ns a7 
a ee eo e Mr Sen Gupta has pointed out: that E T to hé Thak ' 
Ode a Map. the, Ghaks- ób Touzi No. 6 m ‘Gharidpur l lie a good way off - 
R `; 4 L | p A | E 4 o 4 < 3 > sic. a i À N 
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Ka Ee ei e "HH court, © & 02 x 9 aas 
the. northern “boundary. coe the Mou while ee to the o Ova. 
‘CS. Map the land of C.S. plot No. go1 lies. at.the: border of the Ne 


. Mouza, thé Aand ` -contiguous north being. in “another . Mouza. 9 
. For mjself,: 1 would, in- the absence-of. proper materials to check Subodh € Gopal 
^ thecorrectness of the Thak lines consider it dangerous to base a Bose . 
-conclusion on . this apparent difference in the: position of the Ni 
Brojendra 


" Chaks of "Eouzi No. 6'as shown in the Thak Map and-the position 
of the. land in dispute as ‘regards the ‘distance from the Mouza pue a 
Chowdhury. 

boundary. In my opinion, this difference is an immaterial cir- — 
 cümstance and even if the position had been that. the learned .K. C. Das 
` Juidge did not, -consider this difference, T would not have con- - ‘G™P!a, J 
sidered it” à mistake in law or procedure withiit , the meaning of — 
Section 100 of the Code.. I am ‘satisfied however, from.the pass 
-age- in the. learned. Judge’s. judgmenit where he mentions the 
statement of the plaintiff's pleader-that.“ the apparent difference 

_ in the size, configuration and position of.the chaks in the Thak 
map was no guide i in arriving at a conclusion that C.S. dag No. 
- g01 :did. not appertain to any of these chaks,” that he did consider 
this difference: i in the distance from the Mouza- boundary: 
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As regards die Micra Ext. H; Mr. “Sen: -Gupta’s com- 
pláint. was that: iii considering this document the learned. Judge 
did not compare the boundaries of plots. 4 and 5 mentioned ' 
therein with the present boundaries of the Jand in. dispute and 
“other plots~.. The common case of. both parties now is that. the 
land-in dispute was includéd in this kobala, of which Ext. H is |,” 
a certified. copy, which was executed .by- the then tenant in favou >- 
of -Jatindra , Kumar: Ghose. -Jatindra sold it to. Benimadhab: 
Banerjee, Who in his turn sold it to` the-defendanit. ` Plot No. 4 
~of. this: Kobala is described sas appertaining “to Touzi- No. 56; 
. while Plot No. is deseribed: as . appertaining to Touzi No. 6. 
“It appears- from the evidence. of. the defendants -withesses as well 
as from what-the learned: Judge: states about the argument before 
‘him ‘that tlie. defendant's- ‘case. there was that the description of- 
Plot-No.'5 as appertaining | to Touzi No.6 was a mistake and - 
that neither Plot Nò. 4 nor Plot No, 5 ‘of the- Kobala e 
to Touzi No: 6. | a : PU E 
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“TE this Case KA Gn it would: not matter at ‘all: to the de. 
fendant whether the land in dispute was included i in Plot No. 4 


Nor D R 


4 - 
—— 


1952.. 
pe Gopal sider Whether the- land. in dispute ‘was in plot. No. 4 Or 5 of the 
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ES 5 of , the Kobala. , The learned Judge, ‘however, came to is 
- conclusion that there was no-reagon to think that the description - 
in the. kobala was mistaken. - “He pfoceéded, therefore, “to con-.- 


Kobala,- ‘and corichiding that it was in- Plot No. 5, he held: ‘that ~- 
- far from ‘rebutting - the" presumption: of correctness ‘of the settle + ! 
“ment récord as regards thé land appertaining to Touzi No. be 


15 (09: NN RM “strengthened. this Tum pu" A 


“Mr, Sen- Gupiá has gd that there was rot à proper < con- 


-» sideration of the boundaries and à proper consieratioti Of, thé“ 


- o4 
-— ¢ , 


.- * theres no -question “as regards the‘ property which. passed: by oe 


| 


“ construe’ the’. documiént. ' When". the court has to „consider e 


`” boundaries would have shown that C.S. Dag No.-goi was'in-. | 
Plot No: 4-of the Kobala ‘which plot is mentioned therein as 
appertaining to "Touzi No; 56. . T am satisfied; however, frmo — | 
a persual of.the jüdgment that ihe learned : Judge did carefully’ E 
. compare the boundaries. ` It is not’ for ús to consider whethér. 

he came to. a us conclusión. on. such p or Á x 


4 
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` The other brajich of EE Sen Coni árginient | WAS ihat 
‘in voee that E.S. Plot No. gor is identical with. plot: Nace 


? of Ext. H, the court below has wrongly construed a document of . 


^ 


` title and as cons:rüction. ‘of a document -of title’ is a, question ` 
-of law, we should examine the documént ourselves forja properas j 
construction of that document. ; ^ "m ur : 
"is cd 
` Quite-clearly, even. this i is-no' case e of- construction: of a ^^ 
- document of title.. A. document” of title has to bé construed: 
in deciding whether title has passed, the nature of the title that. 
has.-passedi or what title has passed. Thus: wheh- the court has 
to considér the | termsof a document of lease for deciding whether 7 


a permanent tenancy: wa’. created. or not, the court has: ło’ > 


1 


Jot 


| the terms to decide whether A or B became: the lessee, it-has © - “< 
to construe the document. When. again ihércourt' has, to examiné . 
the terms to: decide whethér say,. Balackdcre was included: án . 
the: lease, it has ta construe the document: - .In the present case, 


deed, nor about -the- nature of interest that passed, not abot.” 
the person to whom it ‘passed. - The, question. is whether out - 4 
of the land. which passed by the document, land A of the docu- ` ~- 
ment is-say, Blackacre, or land B of the docuriient is White- = 
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acre, -or- whether it is vice versa. This ‘involves no construction CiviL 
of £ document of title. <," | a Se x | 
= = l 4 mE 1952. 
s E ET zo : : | t Nue y t 3 hus md 
My. conclusion is that the finding of fact which the Judge Subodh Gopal 
has sent us is not vitiated by any error of law or procedure within Bose 
the meaning of section 100 of the-Code.- — | ut 
x p ec , : us ' . Brojendra 
DON MEA NA E MID - ‘Kishore Roy 
_ 4, It is necessary to mention that the second defence of the Chowdhury, 
defendant mentioned earlier that his‘interest was protected under — 


section 37 of the Land Revenue Sales: Act, 'as it stood before the K. C. Das 
amendment, Was not taken -either. before: the Supreme Court ór Gupta, J 
. before us. ; TRE E 
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~ Itwas finally argued by Mr. Sen Gupta that.in any case even 
though: the land in dispute be within Touzi No: 6 and the de, 
fendant’s contention that it was protected under section 37 of the ..- 
' Land Revenue Sales Act, as it stóod before the améridment, - 
failed, the plaintiff cannot succeed in the present litigation im 
view of'the change in Section 37 of the Larid Revenue Sales. Act -‘ 
that has been. affected by Section 4-of the West Bengal Act VH 
l of 195%., This depends om the question to what extent -this 
.-. alteration in the law will have -retrospective operation. . If it 
was. necessary for me to consider this.question, I would. be in- 
clined to hold that apart from the retrospective operation sought 
_ to be given by Section 7 of the Amendment Act, the Act. has no 
retrospectivé operation. Section. gives retrospective operation’ 
_ of the change in Jaw to the. pending litigation by its first sub- 
clause, -drid “by its second sub-clatise to all decrees in ejectment 
` passed before the Act, provided possession has not been delivered 
in execution of such a decree, As we have already dealt with 
the respondent's case as regards thé effect-of the first sub-section of. 
: section 7,. namely, whether as: a result thereof the suit or appeal 
. abated, we:do' not discuss it further. As. regards the second 
sub-section, it is worth. remembering that there is before us at 
| present no' decree for ejectment within the meaning.of this sub- 


section; -" — T j n i : 
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‘Tam clearly of opinion, however,. that it: is hot dpen-.to' this 
Court to consider this question’ raised now by Mr. Sen Gupta 
that-as an effect of the change in section’ 37 of the Land Revenue 

..' Sales Act: by the West: Bengal Act VIL of 1950, the plaintiff's suit 
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RS -Subodh Ih “Gopal - Mr. Sen Gupta is ‘right in his contention that the thange i in. E l 
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Brojendra + 


Kishore, Roy”, 
Chowdhury. : 


E do. Thé Supreme Court .has, in passing the order. that it “did,” 
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.to-the conclusion - that this Court cannot €onsider ‘the effect oF - 
Section 7(1) of the Act on the present "litigation. . "To. hold thai 


-by section .4. Of. West Bengal Act VII ‘of . 1950 has deprived the; 
_ purchaser ot his right to eject the: téfant is ‘tantamount to hola.” 


-ing that the Supreme Court has passed. a wrong 6rder,- —d thing. 


. which-no ‘court in thé. land except -the- Supreme Court itself. can’. 


. decided by necessary ‘implication’ that sectión- 4° “OF the "West: i 
Bengal Act. "Vi of 1950 does not affect: the- present litigation: 


‘Besides; this contention. might. and’ ought ‘to- have. been” taken: cR) 


.before the Supreme Court and that not - -having been done, 


this, matter is res judicata. and the Téspóndent is debarred from ` 
raising. this contention. now. E 
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“My conclusion, thereforé, is-that on the fiüiding received from’ - 
the. first "appellate court. we are. bound. to-hold that the! land: in ’ 
dispute i is included in Touzi: No. 6 and that the appellant, "having 
; annulled :the. defendant’ s tenancy under section 37” 0f. the- Land: 
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Revenue 'Sales Act as 1t stood in 1936," is "entitled: to- a’ decree. > = 


: declaring his title to the land and for recovery of ‘possession. “by. 
ejecting the' defendant.’ Heis “also ‘entitled to à '*decree for.- 
méne profits.- The àmount.of mesne „profits will - ascertained". 
- by the trial, court for the period prior to the institution. of the 


. -Kha of the. plaint, the-enquiry will be limited to-the: periód after | 
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d would en àllow-this:  apipéal, set aside the decrées“ 
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| passed. by: the courts below” and order. bs plaintiffs: Suit? be 
“decreed with ‘costs throughout. - LA ee A : 
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“suit, as also for the period. until the date of delivéry. of possession» gi e 
In case.the defendant agrees to: thé amount asked ‘for, i in prayer ^ 


the institution: of the: suit: till. „the delivery of : possession. -- oe x 
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Oe ee. SOV REVISION.: aE 

E "d Before. Mr. Justice Renupada Makene. 

D UP ag BHUTNATH MUKHERJEE Ecc. "Cir. 
gw. ga ey 5 ah e 

a Ree eS | BHUPATI LALL KARMAKAR.* m aoe 
ss = D r K 4 = ` : " May, I 
- West Bengal ‘Premises Rent: Control’ Act, 1950—Standardisation of. Rent— 


--  , " Materials on which to rely—Rent collection books, whether they must 
"be iud before the- nepera : ; 





- 


- - Love, Pd n "uL 


E ^ Where: ‘the Rent Kontal makes the best use ‘of all materials produced 
i before him- and relying. on them “fixes. the-standard "rent, his, , decision cannot 


be in anyway held to be. arbitrary Or illegal, . ‘even if the- material placed ` 
_ before him was not, quie adequate- or sufficient. . oa 


` ov j ~ 
Weider: -any~ law aoe any order of. procedure , requires: the landlord 
to prodiice : ‘the: collection book. ‘before the Inspector who holds a local 
RR ~ irispection» "It is sufficient if it is produced : in Court, and the Rent Con- 
es troller cought , to an it on, its merits. a m Dt 
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b ~ pla- 


- = Application under Section g2(4) of the Weit. Bengal Premises 
Rent Control Act; -1950 aa: the. landlord. . "rx l 220 
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rigat apa by. the, tenant for. fixation of Standard — 
Rent under Section, 9 of the- Rent. Act; 1950. ; 
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Ne Civil Revision ‘Cases. ‘Nos. 1701 '& 1702. of. 1952, against? the order of the 
> Judge. 4th Bench Cóurt of-Small Causes, Calcütta' passed in Rent Appeak , S US 


~ NO65.".515 and. 5i2 `of 1952- dated - 7:3-53 ‘affirming’ those of the Additional ' 
- Rent Conitroller,. Calcutta passed i R.. ar Cases Nos. 15116 | and 15766 of 
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Ca, o c Renupada Mukherjee, d.i Thée t two rules were ‘ached | at 
ET . . thé instance of one Bhutnath Mukherjee who is landlord: of 
ee “opposite "party. Bhupatilal Karmakar in respect of. two rooms. | 


Bhuuiar. - fotming part of premises No; 63 Pathuriaghata Street, Calcutta; 
Mukherjee Ohe of these rooms is a shop room, the contractual rent, ‘whereof ^ 
TE i was Rs. 16/- per mensem. and.the other room is used for, | 
NOCERE DM M purposes, and its contractual - rent was ‘fixed at ~” 
aa- per mensem. The tenant opposite party filed two. LES 
.. ARenupada E before the Rent Controller for standardisation of 
Mukherjee, J. ‘the:rent of these two premises. The application filed i in: respect | MS 
2.010 + v-0f the shoproom was nümbered'as Case No. 1576. (o) of 1950' 
| and. thé application in respett of the residential room- "was regis. o 
hi ‘tered’ as Case 'No.. 1577 (c) of, 1650. < The Rent Controller. - 
- standardised the rent of the shop-rooríi at. Rs; 8/4/- pér month , 
: — `! “and -thë rent’ of the residential . room at Rs. 60-49 per. month.. 
"Both. the-cases- were goverened by, one judgment. ~ Two appeals 
~- were preferred. against the decision-of the Rent Controller which. 
were heard bya judge- of the Court, of Small Causes, présiding | 
Eod i over the 4th Bench. Both the appeals were. dismissed by the- .. Y 
s. ^ s Appellate Judge and/so the landlord has filed two. revisional - 
| j applications ' under séction 32(4) of. thé West Bengal -Premises 
- ,, Rent Control- 'Aċt, 1950. . The cases were e heard Lil in this 4 


Gourt also: e uw x uS DM jb z 
: 1 x 
E: 
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M ST NE T i ‘Shall deal with the two agin applications = after. 
137. another, Civil Revision Case Nọ.. 1702/52 is concerned with. the l 
^ sfandardisation of the rent of the .shop-room.. It was contended: - ae 
“by the learned Advocate. for the: petitioner that this room was ae 
let out in December 1941 as part of-a biggér room at a rent of- 
Rs. 130 "in per mensem. and that fact should have: been taken into 
p =- | considération by the Rent Controller for the purpose of fixing g 
irum the standard rent. From the judgment of the Rent Controller 
EE S however find that he did not place any Teliance on the collec“ zi 
>. tion boók of the Jandlord. .Moreovet, it. cannot be said that 
Q7 the premises the rent whereof is the subject-matter for considera-" | 
- ^i, tion in case No. 1596 (c) of 1950 were let'out in December 1941: 
A ae: According::to; the idmission: of, the làndlórd himself tlie shop- « ? ox. 
Toora was let out in Desember 1941 along” with anothet adjoin- ~ 
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. l ing room and- that: these two rooms “comprised one big room, at.^ 
; ad Rd E is E clear t that the cuales room of this cas 
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SA H was ‘not jet out ia nom sai condition: or shape in Decéibér ` 


1941: Following therefore the “principles laid. -dówn iri “he « case 
co of Bata Shoe Go., ‘Lid. V. Narayah- Das Mulhek (1), I am oi 


~ opinion thác the ; ;rent of the. disputed. roof ‘of his case .cannot ^ 


“be fixed With reference" to the rent Which w Was paid in.respect of 
E "one ‘big’ room in “December; ‘It was conténded however, 
E Mr. Mukhérjee on. behalf. a tlie petitioner thàt- even if the 
^ > .rent of tliis/room cannot be standardised with .feference to the 
— » rent for the 'eritire biggér.rooni which ‘was “paid. in Decêmber, 


x -— — 


/ 1953. 


Bhutnath 
Mukherjee 
v. 
Bhupati Lall 
Karmakar. 





Renu pada 


“1941 the Rént Controller should, have proceeded under section Mukherjee, J. 


em < 90 ) (èj of the . West Bengal Premises Rent Control Act for: tlie 


purpose of ascertaining ‘what refit would have been reasonably ' 


E _ payable’ for the- disputed room if ‘Jet out oh thé. ist, day: of 
? December, : 1941. “On à perusal of . the judgment of ‘the Rent 
is Conttoller I find- that ‘this’ is exactly what hé has: done. It may 
be tiat. the. materials produced . béfore. the -Rent Controller 
- were “not quite adequate or: sufficient for thé purpose ‘of finding 
| * what rent was reasonably payable-on ilie-date “mentioned above 
but ` the Rent Controller made the- best "usé of the midterials 
which the patties prodiíced" before him, and. I cannot say that 
his decision “is in any way arbitrary. or- illegal. In this view of 
"the niattér Lam of opinion that the standard Tent: in ‘Case No. 
E “1578: (eko f 1950 has been detéfinined" by application of correct - 
.. Principles of law. That being. the 'case,- there' is. no ground for 
E interference ` so far’ as. Civil Revision, ao No." 1703 / 1952 is 
concerned. -`> RE 
` Reni Control Case. No. 2. 55s out of ; which 
. Civil Revision Case: No." 1701/1953 has ` arisen " hdwever 
' . stands on a “different footing: It ^was-the^ case. of the landlord 
before tlie Rent Contrdllér that this room. which is admitted . 
^ used for, residential . purposes was let out to one 'Gobinda : 
_ Chandra Chatterje.:on 1-12-41 -at a rent of, Rs. -12/- per 
l ^ mónth. ' It appeárs that’ i in- support of this cónfénton the land- 
^, . lord produced.: :a collection’ book before,the Rent, Contréller, 
‘and One. Monoranjan Chatterjée; son of Gobinda | Chandra, 
tm Chatterjee, , also produced the. cotinter-foil of'a rectipt | for show- 
. ing that, his father paid rent' at Rs. da per month “for this 
“room. These .dócuments; ‘were rejected byxthesRent Controller 
^as- -he was-unable. to place: àny feliancé upon them. The reason-- 
"ings given, howéver,” for rejection | of the ‘documents do not 
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ke a Cw: er áppéais to be: solid: The Rent Gontroller-óbserved.. that the ho og 
ax Jandlorde: did. not place his. colléction: book before the- -Inspéctor id 

_ 1988. » "who madé' an inspection in_the locality. ; Neither any law- nor. r E 

-Bhumdih - àny ordér of procedure required the landlord to. prodüce. the ., 
pun - "collection. book: before “the Inspector who held-a.local inspection. E p 


Wu oue „The book’ 'was produced in- court.” The? -landlord, also-' UA 
| Bhüpati Lal. ^ 
- Karmakar. ` made: a statement in “his. wtitten--. objection. ‘that the e". 
^ ^ ‘room in ' question was let” “out: in -December ` 1951. “This -~ ~ 
Renupada , "fact was'-not denied by the’ tenant, in, his ‘deposition. 'In these `. 


Mukherjee, J.: ‘circumstances ‘there is no reasonable ground. on the: part. of -thë `, 
BN A . Rent Controller: ‘tO hold.that thé collection book of the landlord. 
fue e s E "was, “a spurious document. . This finding was: -arrived;~at by”. Von 

v Teasonings which are "wholly: inadequate and. “unsatisfactory: © ne E J 
|. -> In these circumstances. I hold that the, landlord satisfactorily. * 

| F. ` proved that: this ‘residential’ room was let out in Deceniber- 19417: 7 


EN. zs "at a rent, of Rs. 12/- per month. That being the case, the rént. 
M CNN . - of this. room should have ;beén. standardised by the Rent. ‘Con--. E 
Pia T troller- according to the: provisions c of Section 9(1) (a): ‘read with: ee 


FR p Ow i y 


= EN 'Schedule A of the West Bengal Premises Rent Control Act; 1950. PME 
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a o, The standard Tent should therefore ~be- fixed at Rs. 12/- plusi .- > 
NC EE ra f10th of Rs: 12 [- ie. Rs. 13/3/38 in all. "The Rent Controller — a 

Q7 cft s Was not justified” in-fixing the standard rent at Rs; 6/o/9 which ' | 2 
NE .he ‘evidently. d did. .by*following, the: provisions, of -section- .9QY, (gy: e. 
^ dar" c 50M the ‘Act. “Civil - Revision 1701. [53 . will | therefore be" made wt 
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We a, O S In the result L “pass the following order in these two revision. 


= CE. | case. DER bi Y z Ew 
We ttg pie "The Rule i in Civil Revisioii- yon /5 is discharged.’ AE 
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Dam | x fu E E: Rule ‘issued in'C. Revision" 1701/52 is made absolute: 
hoo quo on um ‘and- the orders of the courts below are modified to- the extent^ 
s d | that the standard rent-in case No. 1577(c) /1950. in the Court. “of - = 
"Ead '^ tlie Rent, Contkoller. is. fixed at Rs: .18/3/8. instead of Rs. 6/0/9 eae a 
Ste pen mensem. ^'The- excess rent “paid by. the tenant - over“ the.. ^. 
"OG M ete. A standard rent will be adjusted towards future rent. “The tenant. n 


~~ 


2 i4 » 
M de 4 Applicant. will not.get'any ‘costs. of the courts below from the ` >, 


1 nas CDM 


2 a i landlord>in case No. 1577 (C) of 1950. ar arc a 
TOW R D Parties will bear = own costs: iri- this. court in both he 
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EN. A "Rule No. ous. maus absolute. p 
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iur Requisition’ of prem ises West D Dr “Premises Requisition’ and: Gohtrol Act. 
ee a d AV of 1947)^-Section - 3—Requisition ’ Orde, whether: “justiciable =“ Public E f 
JOUER N pu pose; 2t (meaning of—Whether a- requisition- notice is bad "uf at does 
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BU X , "Whether 1 a nerd purpose is. a a pubhé purpose is, a “justiceable issue ja. E 
TE. "and thé.-Court may. invéstigate ’ into;, the purpose for which the -state has . | -. 


i : ee __ Tequisioned a PR property under: section s) of me: Me B.P.R, , Í a 
€ C- Act; ve 1947) EEG CE - MN. 
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Cie ~The erties! “Gêguisition order): ‘itself. must” state " thie. ‘public purpose, oe NU 
x -bécause® the - Validity: of the” order must. "appear. „qan the face of the order 
Dike nselt. -Uriless- the citizen who is served ; with the order is in a position .to - 


. a know that. the. order "Jas, been alid made, „he. cannot. ‘determine Whether 
aes zhe, should ‘obey i it’ or id S mw d | AMET NDS S oW 

; 3 r- : rts hah + X ij. re 7 ke I Fk ^w f 
Ole te f 7 PANE S j T 


"af “Under” Article 160) (B of the PER TA a citizen “has “the “right to ,; 
_ hold property. , “Such; ; property can, ' -however, he compulsorily acquired’ 
^« - under Article 31 if- it is for a public” purpose: "Therefore, before ‘a citizen P 
“canbe called upon - to part | with the“ possession of property he'must be: 
EUM , apprised: of the purpose’ “which; must: bevin fact a public purpose, “Otherwise ; -- 
e Lu he is within his rights, - to assert his fundamental" right and refuse to comply 4 
R ` with the! order. => RI taara € sor : : : 
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E Application "under Article 336: of the constitution (manda: - a mS 
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hi The haterial ficta: iwillcippear from , the: juligipent, ; xe g 
IH MD hcjou =. rt pines 3 , A mea a p 
pee Jyotish" Chandra Guha, Soniendra Chandra Bose : dor the 
_ Petitioners. D A See. it. 1 Ue P. a Pu A 
Exe a Jr M: Majumdar, Mihir Kuma | Sarat for: the: Opposite "n 
i S Parties. ao ige a X "cr 209 
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“The judgment, ‘ot ihe: Court was as follow — 2 DS so 
f a s + Ciyil: Révision. Cas ‘No: 2410, of 1958. Ae ee He m ME 
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MO co m o ur s 
LCS Civi; F; -D, N. Sinfja, Fa Bé Peüidonás Radlharaman- Das and. Ei 
cm B om m “Kanada -Das . are two. ‘brothers, hey are: the ; Owners ofa 2 
ae Pa » d za Rrééstoreyed building’ ik ih thé. bita al Calcutta, ' viz. premise 
E 7 RadHiaranián SNo. 4245 S. R. Das‘Read. 4 T he’ “first: floor” consist" OF. six diving `: Ss 
x ~u 
: " UAM E wate rooms, kitchen. pantry,« bathrüpris and: privy: . “This -floor : Was. ae 
E AN “partitioned, into two flats arid « 0 é-flat,consisting- of. A bed. TOSA +, T x 


v “The State of : 


| and “one combined: bathirooni... 


one covered’ verandah, one ‘kitche 


s West, “Bengal: 
eee M ou is - “he. ;subjéct mal ter” BE this: ‘applicition=; vIn November~ig48,,".; 


© 
T Ma = 


D- ON? ‘Sinha, 
ue Qa Ee < -wete obviously’ i6oking out, for letting: it out, do tenants. “Mr.” Be oe 
d : ds pur -N.. Sen; at, present: “working - àsj'a ‘Deputy, Secretary. to- the r ] ë 
E C HM. n “Goyérnmiênt of West  Beigàl: began. negotiating 1 for, it, but inthe. " 
T NC EN e be tobe meanwhile notice requisitioning. the? “Hat, was served by. n 
Qu A e "According: to, him, he” prevailed upon. the Governmenit:.to de. ` E 
Sue Apt : A&órding. to “him, “be prevailed. upon the: “Government to "de-., T 
e.” Nk d “Requisition. the premises, but it is not. ‘cleat “whether . an actual, ee 
= ee z K e. ^s zorder'was, passed, to that effect. Ta the last week- - oF April. 1952, . n 
a xl E Mr? Sen" became" the. Deputy: Secretary- to, the: Government of - 
PT A ^x. West: Bengal. and got, his own rent: -freé, quarters: He, informhedy 
un Muse Me petitioners. ‘that he would: Vacate,’ on. Ór before- “the di Wage 
DA e Es i “August, 1953; and suggested that. they > should “accept: another” ^s sA E 
y w A $5 E = ‘Government “officer: ‘as tenant. "The ‘petitioners: are stated, t ‘to's ees 
2 ds AU m have been, agreeable a at first, bút- ultimately ‘they. refused, to accept, -- 
Sees oO SNR this, new. tenant. . On. the-gth, August, 1952 an ‘order,’ was: ‘passeds. , SS 
; E M LAA ‘under sub-section (1). "Of. sectión 3 of the “West ‘Rengal Premises: . $ 
Pi v^ M » 22 "fRéquéitión* and Control . "(Té émporary . Provisions) Act; $ uis 
p : (West Bengal Act V of: 1945) requisitioning the said flat: Gopies: ^ < 
El NOM .. of the order were "served! upon the tenant Mr. Sen, and- the peti” 4 
a NG ; „tiónefs, directing them to, place’ the: ‘Said, flat, at the disposaland. |. 
ho Mea Geo contro} of respondent No. 4; at 4: 30: P; M; "on the very same day. : 
a E a The notice: As: -in thes usual form äng- thé introductory words”. " 
lh - are as folie S ex Ug 4 m i v pu a 2d 
SCAM E M iU ee “Where as in he opinion p "the. State. Goyemment” the : 
2 D aj E „premises “described. in d schedule below: “are needed for, a. public" E 
FE de purpose: AN ee "The purpose.. is hot ' stated in the d a 
l o c T order. , Wwappears: that i in. spite of protest. the. ‘Government have | z9 
a m "taken. possession of the flat. - Upon he pétition. and the affidavits, - "oT E 
" ue. "m z “several facts, are in. conflict: Mr. Sen says “thar he- had nothing. - | 
E os to do: with" the- requisition. orders. ánd; the; petitioners. ‘say, that - y 
E RM biu never: intended to, let out, esit but always. wanted, it, for FM 
Eu oe, ae At C Ou CREDE LM 
| P i d ; a = : CE | X TE X 
6 i PE 4 Ea ] ox x a i Wi No j . 
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i s Q a : D: X a m Arpi iJ : loc i 7 . 
Vor 9r] | we ohe a HIGH COURT. | co ..^ 3 $49 
E ot re ' "e M g E ' ` a " t Y Tr "y : * . 7 
o5 their own use? andi occupation... “lt is “however” quite unnecessary Civit. 7 
„~ to, decide’ these points, since the application an n be disposed, of - 7—— 
j , - = * :1953. x 
.', on'a ve short point o£law. ^- 4.55.7 " 
5 d ee pe j Or aw . zh zu x: ve uL . UL 2 4. f AMD 
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| “The. point taken’ by ME Guha; appearing o on: ‘behalf dt the. — - Das 
S |. petitioner is“ thatthe ‘order, of. Fequisition is bad ‘inasmuch as ` aie "i 
wa Te states that: "the: Government į is of the opinion, that the. . West. Ba 
pee is* ‘needed: for a: public; puizpose-without, stating. ihe - pür ^ 
"pose: qu e c P7 1 Da N. Sinha, «J. 
<< E $ due kA v E a VS, Mod : ra: m ` 
X Te ig "now beer. decided: by. this ;Couxt: in Phani Bhiwsan 
Mondat: v. B. L, Ghosh (1) and'-by the 'Bombay High 
' Courtin State of Bothbay V Mohanlála Kapur (2), (reférring to . i 
2 an. analogous, ordet of," requisition. under the. Bombay Land 
Requisition: AC. 1948) that such: order of: requisition’ is: is’ bad. - | 


4 ` The ground upon "Which such opders have; been declared. to $T 


Wi 


be bad is follows: =. UE. "uu o 2 - 
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: t Ea u ae - » ie 

ke * Before’ ihe Constitution of India. Ahe, “into. force, it “was | in d 

b €— by. various decisions, that: where. Government was giver’ AE CL 

statutory power ‘to acquire’ the: propeity of ‘a subject, "if in its 

E opinion," the same was needed: for a. public purpose the. Govern- F 

vo men; “was the ultimate arbitér about the existence of the public 
ur and thé matter: was not: justiciable: -Province of Bombay 

l , Khüsal-: Das* “Advani. (3), “A. Ce Mohamed `v.” Sailendra, ~ 

" * Nath. Mitra Oo Patri Shaw. V.. `R: EA Ray Gy Vijeyesehera, v. 


Fasting (6). ; pui gis A es 4 = de 8. us a 
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. Tn Advañi’s cdse (3) the requisition: order was made under 
«thé Bombay. Land Requisition Órdiifance of 1947, and was dated. 
va s the 26th’ February, 1948: ? *Sectiori $ of thet Ordinance is analog- 


/— Qui to section 3 of the West Bengal Act arid runs- as follows: — 
E ; : ; -e x a 
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gu TS Requisition of. land—If i in the opinion of the Pro- 
'vinciali Goyernment it. is. necessary or expedient to do so; the . — . 
- . Provincial Government may- by order, irt writing a i 

' kis ne for d public SCR Fg s "Ey 
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He qe v : “was- required. for” a. “public purpose; “was. administrative afid not, ate i 
vu d A "jüdiciaT: and sno’, writ! of certiorafi lay; ` deu cd 


© a Pi tr BE ooh 

tee, ee 2*2 5 t4 Heer Test a - p nka 4. b: c €t 5 e ma 2, dapes "i ci 

cu D. E fa Wu : Da mu ae ER. M J oe gush dent e x LS 

DON LTEM Eier | ee eq 

M E IS | "dn A. C. Mohatived’s. nase’ (9 ahe order“ of Tequisitio D was) 

Sper e" ET ;under the. “West Bengal ‘Premises’ Requisition and Control“ Y 
PON ES 


^ 2 West” Bengal ‘ a (Fetiporary: Provisions) Act 1947) and “was- ‘dated.’ Jung T. 1949.35 


Wu ee ' Ic washeld-that thé- législature" hag: “ek pressly.' constituted: thé 7 z e 
UN cP: NE Sinha, 3 : local Govertiment, the-soleé. arbitér as to what: Premises: “should: be. px 
~ 7 a en (Ex ITE =" 
Zamane "y 


Becomes E ue `, ácquiá fora püblic "purpose and such’ "décision. ‘being: ‘final, it, 2 


M ER < "Was not cómpetênt: to: ‘the’ courts’ to. “investigate” ‘the ‘grounds. or“ l 
r PA E^ wx the. réasonableness: ‘of: the’ " decision i in the:abséhce of an- allegation ' 
eR E wi SN An +% - - i asit ND E 

PLU LACHEN ‘of Bad’ faith’ : E eI 4 IM EC mue nori dub 

DD ee EN "In Patri Shaw's š case (3). Ans Order dated, ihe “ast April < E) 
4 p o n 4° UY - 
A" iw o - 1949: Was: pássed, ander section. 2501), of the ie West Bengal pu ES 
P MEE "nte e s a Act 31948 -which Tins, as follows: m HT Se XE A 
"S on ism ip a 2 à = ‘ae i PES j : 
LM ot sa as a 5v TYfdn the opinion of. the Provincial Goveririént ic: ‘is... > 
Va EN Sent 
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oi o oo t mécessary" of. expedient sò to. do. 


; A wie s fole AL < . for. eee 

x e M » P Se Habilitdiing: petsonis displaced from: their residences or; a 
i AN KAN ~ dueto | ‘communal: AE it. may: by; order" in. Writing rè pe? s. x 

pow nds "quisition any property: 9; vo eerte us pu 

E y ; Jt Was, s field" that the legilanjie had séected the Govern. ~ 
to a : ; : Nc M 

P ls ute zs ^ merit..to come toa decision’ and no court öd investigate tHe 
E DU NOR E = adequacy . of“ it$ reasons. `: In- thé two casès last; mentioned: reis 
re PI edt ve -liance was placed. upon thé Privy Council" case - of. Vijeyesekera: - Ar 3. 

T eg e . y: Fosting: (3) which. construed: ‘sections’ A and 6* of ‘the: ‘Ceylon a" 

E p Du. D ~ Ordinancé No. 8- of "1876. which: h-gave, the Governor the power to" .. 
NC. NE e ‘acquire lanids: if i it ‘should: appéar; to himthat land j in any. locality: ` i 
pE ie SO aoa WAS needed For any public. purpose. “It was held that.the subject ;. s n 
A bo = D É ee gould: not- contend ; ‘in zany. court: that land SO acquired; was “not: x 


cte oe um 1 for a “public ‘Purposes. „In all these. cases. Jt "Was of- course. : conc 


E cx te "i ceded: that, the power must be, exercised. “bonafide and not for: a! T 
m e E collateral purpose. Mn Ed c cu NO ME E ee P 
z Dc BE : -: The: situation however as bin fter "he: ‘passing’ of-the:’ 

iw v 2 erm Cónsiitütion; thé relevant: provisions. of ' which. cime into "force 5. l 
"auc Com the- 6th January, 1980. °: The. way. that „if Tias changed: the. ~ 

E. mr c di -situation has been explained thus by Harries; GJ: i in. We B. S. K.. 
eo as = kc Co-operative Credit Society Ltd._v. Bella: ‘Banerjee (4); us E " E 

aE UTER. | Gye (950) 54 C-W.N., Gas. l., (h (950) 54 CWN. je Uu SES 


Ix qc Ru MEC :[1919]"A. es: Wo aes n i 55 C.W.N. was (790). 
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; ua ds XT dur c M 
“The Advocate General cohtendéd” that the ~ purposes : dor. E 
which compulsory acquisitión o£ propérty- was allowed by'stàtute . ^: — 
were not justiciable. -But it-séems to mé clear: from clause. (2) > 1983. , 
f Article 31 and the. th thé th hara 
0 3 ree. items in thé three. lists of-the seventh | Radharaman 
^ schedule to which I have referred (item. 33 list I, item 36 of list - Das 
II and item 42 of list. IIT) that it is open to the courts to scruti-- Y: 


The Stat 
'. nise Acts empowering Government.to acquire, property compul- West Ga. 
—  Sórily and to consider whether or not such "Acts go beyond: theo | 
power Blven to- the Various legislatures by the Conititution. No D. N. “Sinha, J. 
Act can "be . passed which permits compulsorv acquisition of a r 
- Gitizen’ s'property for purposes. ‘other then public and it appears 
- to me‘ that. the coyirts.must ee that no Act allows- acquisition- 
beyoríd . that permitted ' by the Constitution." In fact, the. i] 
P learned Chief Justice declared section 8 of ( the- "West Bengal | 
Land Development and Planning ‘Act 1948, in 80. far’ as -it made $ 
a the declaration ‘of the Government- as conclusive; as. ultra vires, > 
"because it -purpértéd (to oust, this - jurisdiction Of ‘the “court. ~ ^" | 
'. Following. this decision, Bose J.:in Janab Abdul Hamid v. The 
State of West Bengal (1). has held. that the question whether a: 
-requisition under section: 31), of the West Bengal. Premises Re- 
- quisition and Control. (T emporary Provisions) Act. 1947. was for 
a pee Purpose, s was ia d in a Court of: law, Jo 
Although. the Supreme Cot has. not dealt with m pies 
, question, yet’ in State- of Bihar v.. Kameshwar ` Singh: (2), de " 
examined the' provisions of the Bihar Land Reforms Act 1950 
and declared section 4(b) And section. . 23 (f) as uncoristitutional - 
-inasmuch as the | purposes of-those provisions” S not fall within. ° 
“the definition : f the phrage ' "Public purpose." E v A 


The point has-been fully dealt with ‘by Chagla, C.J. i 
State. of Bombay. v. ` Mohanlal - Kapur (3). The léarned, Chief 


“Jaw says. as follows: =. = ES 
Looe "SIC is clear that: the very. foundatiéa: of the power’ of: the 
| State to requisition premises is the exisierice of a purpose ‘of the 
State .or any other public’ ‘purpose: If is. also beyond disputa 
that the ‘purpose of the State or any, other. public purpose is not: 
a purpose which .in the opinion of the State satisfies. the quali- 

fications laid? down in: “the Statute. - Whether ; a particular. pur: mE 

, pose. is a purpose of the Staté or any other public purpose is a . MN 

„GY (1952) 89 C.L.T. 268. "(60 [1958] ALR. (S.C) fsa. 
_ (3) Ds] ALR- Bom. 404. s De | 
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E a ce THE CALCUTTA LAW JOURNAL. © + “Ver. oi. . 
gem a8 a a eas WE ya m ab a a gh sator i ie 
E A. yide s ji : justiciabile issue sud thé: Court may ‘investigate. into: othe” “purpo e —— 
; ut "for which the, State has requisitioned. 4 particular ‘property. 1t 7 
os " 1953- d the Coürt is sxtislied that the purpose for_which the ‘requisition 
“Ge? ER harian was.’ inde ` was not a purpose, of. the, State Or- any: other public 
I, (s, Das ES puipósé, iiem it would be. open to the court ‘to say that the. 
e. P. order was made without ihe condition precedent ‘being satisfied.' 
e Sate of | , 14 GEERS e ‘ 
West Bengal. > 





Sani o. “The existence - of a ‘ public purpose" ' bein “justiciable the c 
DN: Sinha, ‘J. ‘question arises: whether the notice under section 3(1);G£ the 


ih ub E "e Wet. Bënğal Act, ought to have specified : ‘the particular ` public l 
ciL | pürpose for.which the property: was being. reguisitioned. Tti co* 
E i argüed that there is nothing in the Act, OP. „the Constitution a 
"sy z, which makes it necessary to mention thé: public purpose in tHe . 
pi ee Dp m order.’ „It is sufficieht i£, the ‘public purpose exists in fact and” 
puc eae Loi "would abe. quite enough if the. purpose | was brought: to the. 
a io notice of ‘the “Court, which was. examining the same. Ih ‘this us E 


i 4 Y 


200 2. c “case, this argument is of no-avail because the-order was thadé by. 

" a. s "the. Governor and signéd on his ‘behalf: by: respondent No. 2^ 4 : 
SE u neither ‘of whom has given any ‘indication as'to what the public "s 
Sn ecu "purpose. Was. . The affidavits in “Opposition , hávé been. affirmed tu 
€x = by Mr: S. N. Sen and the fourth respondent.: IC cannot. 'accept aa 
QE del ^ e a from them what was: m the mind of the Governor while requisi- * : 
z tioning -the * premises. “In' fact’ it is. only the fourth respondent: eoi 
A 4 who. speaks, about thé purpose of the aga bon ang 2 
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Vg ra A ES 9^ Me iode s [n T state ‘that the poced ‘for! 
EM > AE E. < fequisition of- the disputed . portion of the premises ‘were - 
= NS TT 3 taken. bonafides for the. public: purpose, viz. oe and | 
ae m . accommodation: of a Government servant)... 5.2, e 
"This. paragraph has been. verified as.“ true to- m 
. P "derivéd from. records and proceedihgs,-in the case and fron. 
EUN.  enqüiries made; (from persons) "who wére depüted to serve d 


m Ms Athe said notices and. to ‘take’ over Re ‘which infor- 
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dard 


v ination I Verily beélievé to, be tru&"- ->o - 
2^ ou ^. ' No records: - “Or _procéedings other. than. the. two impugned, 3 
"NC TX cider’ have been - placed be fore the Court. It would ridicul- y 

"e 6 "Pad ous to suggest" that the public purpose could .be gathered from . 
i : "information received from the, ministerial officers" entrusted with. ^ ^ 
3E 7 ` a .the' ‘service ‘of notices, or the taking” over of: possession. "Thus, QW 


PESE Pur "no evidence whatsoever _has ‘been placed before the court - to >. 
T oor E show whether. the condition poe pas “been satisfied. dn cx 
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Vor. 91.] HIGH COURT. 


other words, although the petitioners have expressly challenged 
it, the respondents have failed to establish that the order of 
requisition was made for a public purpose. According to 
Chagla, C.J. in State of.Bombay v. Mohanlal Kapur (1) 
the order itself must state the public purpose, because 
the validity of the order must appear on the face of the 
order itself [approved by Bose J. in Phani Bhusan .Mondal's 
case (2)]. Unless the subject (citizen?) who is served with the 
order is in a position to know that the order has been validly 
made, he cannot determine whether he should obey it or not. 
The of fier or authority exercising the power might honestly 
think that the purpose was a public purpose and yet it may 
not be so. According to the learned Chief Justice, it could 
only be tested if the purpose was set out in the order. If the 
point is justiciable the court cannot possibly decide whether the 
purpose is a public purpose and the order is a valid one, unless 
the order indicates, what the purpose of requisition was. 
There is another aspect of it which merits consideration. ‘The 
_ public purpose mentioned in the order must be such a purpose 

as was orginally contemplated and on the basis of which the 
requisition order was passed. If the purpose is not stated in 
the order, it mav be conveniently changed or altered if difficulties 
arise later on in supporting the original purpose. 

I think the matter can be looked at from still another point 
of view. Under Article 19(1) (f) of the Constitution, a citizen 
has the right to hold property. Such property can however be 
compulsorily acquired under Article 31 if it is for a public pur- 
pose. Therefore, before a citizen can be called upon to part 
with the possession of property he must be apprised of the pur- 
pose which must be in fact a public purpose, otherwise he is 
within his rights to assert his fundamental right and refuse to 
comply with the order. Ar the reasons aforesaid, I must hold 
that there is in the present Wase no valid order of requisition of 
the property in dispute. 

I therefore direct the respondents to forbear from giving 
effect to the order of requisition dated the gth August 1952 and 
to withdraw and cancel that order. 

The rule is accordingly made absolute. There will be no 
order as to costs. n 

S.G.P. Rule made absolute. 

(1) [1954] A.I.R. Bom. 404. (3) (1952) 57 C.W.N. 342. 
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The Law and Practice of Income Tax by Sir Jamshedji 
B. Kanga and N. A. Palkhivala. Second Edition. Published 
by N. M. Tripathi Ltd., Law Publishers, Princess Street, 
Bombay 2. Price Rs. 40/-. 


The publication of the second edition in course of two 
years proves the usefulness and success of the book. ‘The com- 
plicated law of Income-tax and the unsatisfactory state of its 
legislation is a very difficult subject to deal with. But we are 
glad to find that in this work the authors have ably dealt with 
the subject and tackled the difficult problems of this branch of 
law in a very lucid and practical way. By presenting the 
Income-tax law in our country in a single comprehensive volume, 
the authors have done really a good service to the legal pro- 
fession as well as to the commercial men and departmental 
officers and to those interested in this subject. 


The book is divided into two parts. First part deals with 
the income-tax act with exhaustive notes, comments and case-laws 
in its appropriate place under the relevant sections. In Part 
JI the authors have given the relevant Acts, rules, notifications 
and orders for the ready use of lawyers and professional men. 


The authors have also given their valuable comments on 
the appropriate sections of the Income-tax Act which will be 
really helpful to the readers and professional men. 
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The book is well-bound, and well-printed and is very 
attractive in its appearance. (7 


In our opinion this book is practically indispensible for 
those who are interested in the law of Income-tax in India as 
made up-to-date. l 


Hand book of Hindu Law'by Mohanlal Dayalji Manek. of the 
Bombay Judicial Service, published by Messrs. N. M. Tri- 
. pathi Ltd. of. Princess Street, . Bombay, Seventh Edition, 
1952. Price Rs. 8/- ji) l NE 
This small handbook on Hindu Law by Mr. Manek is a 
very popular publication with: the student world and has run 
through several editions in quick succession. The greatest merit 
of thé publication is the accuracy in-the statement of the law or 
rather of the individual legal propositions relating to the various 
topics of Hindu Law contained in it. It is perhaps because of 
this fact that the students and their’ professors have accepted 
this publication as a dependable book'on the subject. The 
publication however professes to have been intended for the : 
legal profession as well, but having regard to the general require- 
ments of the practitionérs, we are not quite sure if that objective 
bas been quite materialised. The book, on the very face of it, 
seems rather to have been designed more as a help book for the 
students going up for University examinations and we hàve very 
much appreciated the learned author's plan of noting some 
of ‘the specimen University questions ïn the footnotes. As 
regards the question of utility of the work from the stand point 
of the student world, one feature of it deserves more than a mere 
passing notice. The whole book has been put in the form of 
a bead-roll of legal propositions without any discussion of the 
fundamental principles on. which the law is founded. It is 
neither possible for the students, nor is it expected of them, 
that they should commit to-memory a large catalogue of legal 
propositions or acquire a mastery over of all the great details 
of law. A primary acquaintance with the principles of, or 
rather the reasons for, the law, is all that is necessary for a 
student to pick up. If the fundamental principles of law are 
well understood and-appreciated, it would be no difficult job for 
the studerits to grapple "with the details of law, when the 
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occasion sfor. dealing with-them ‘actually’ comes. “Tt is always an 
interesting; éasy and ‘pleasant ‘affair for the students to have to 
pick. up: the: principles: of: law wheréas' the task of memorising 
the details of law-is nothing but a! painful drudgery. The book 
contains. over ' 300: closely:-printed pages-and ‘that shows the 
enormityiof..the: legal mattér that has been sought to be 
crammed 'in the young brain‘ ofa student: We are apt to*think 
that:an author.of a students’s publication ‘should mainly pro- 
ceed on the:basis-of a scientific classificatión of the legal topics 
in-the light ‘of jurisprudence and discuss the principles of the 
law. and then go: into thé. details only so far as it is necessary 
Yor illustrating those principles or for developing their evolution 
and no further. The merit-as regards the get-up of the book 
seems to have been much’ affected by the congested form in 
which the matters have: been printed and by the typographical 
arrangement adopted: in it.- For what reasons the nominal 
references of the decided-cases have been printed in the same 
bold. types as those of the captions-themselves is also not very 
intelligible to us. - -A :bóok^of this description ought not also to 
have been- printed witliout marginal analysis. 


Sales- Tax. Manual, by Ratilal: Keshavlal Desai, Advocate; 
revised by Sanat Pranjivan Mehta, Advocate, and published 
by Chandra Kant: Chimanlal Vora of Gandhi Road, 
Ahmédabad, 1952: "Price Rs. 9/9/-. - 


This is the Second Edition of the learned author's well 
known hand-book giving the text of the Bombay Sales Tax 
Act, 1946, together with Government Notifications issued under 
thé authority of the said statute, illuminated by explanatory 
notes and commentaries in the light of the judicial decisions 
on the subject given by the High Court as also of those by the 
Bombay Sales Tax Tribunal. It is needless to say that. the pub- 
lication is a desideratum of the age and would be very much 
appreciated by the people involved in, or having to handle, 
Sales Tax Cases of the State of Bombay. The law of Sales Tax 
by itself is a repulsive one and is unquestionably more 
obnoxious than the law of Income-Tax, which has shown at 
least this much rationalism in it that it has excluded the poverty- 
stricken people from its range of victimisation. It is impossible 
to look into the provisions of the Sales Tax law without a feel- 
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ing of aversion and disgust in view. of the: great ‘economic 
bondage it has inflicted on the individual for maintaining the 
supremacy. of. state ownership., It reflects no:small degree. of 
credit on the learned author to have been: able.to infuse in this 
branch of the law, which is by. its very nature, very disagreeable, 
an amount of attractiveness by the sheer charm of. the method 
of his treatment of the subject. , The learned author ‘has: very . 
ably analysed the whole law of Sales ‘Tax and has dealt with the 
same under very appropriate ‘captions, always having. proper 
regard to the-interests of the tax- -payers, all of whom will un- 
doubtedly feel obliged to the learned author for the lucid 
' exposition, of the. exact legal position in relation to. all saleg 
of goods. The. disquisitions regarding . gross .turn-over and 
and ,taxable turn-over, dealers, business and so forth will receive 
an all-round appreciation from everybody. concerned. The 
entire book from. start to finish evinces a deep ‘insight into. the 
various: aspects, of the law and this is apparent from the, very 
fact that the learned author has not lost sight of even its consti- 
tutional aspect. He has devoted a number of pages to the 
question of the constitutional. powers, of the State Government 
to levy Sales Tax and it may not be a very wild surmise to say 
that his notes have materially helped the recent judicial pro- 
nouncement declaring the Bombay Sales-tax law ultravires of 
the Indian constitution. We have: not the least doubt that 
before long it would be looked upon as the leading publication 
on the subject. 
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| Legislation affecting ‘Hindu Women—znd Edition, 1951. 
By Rishindra Nath Sarkar.- Published by Jurist Law Emporium. 
20 [B, Sankaritolla Street, Calcutta: Price Rs. 8/- Pages 200 
and 1—xic. ' 


This is a very useful book for the legal profession as it has 
collected all the legislations regarding Hindu Women in this 
country—both Central and’ States in one volume. 

The author has given proper consideration and treatment 
to the more important acts by adding useful notes under the 
relevant. sections of the Acts. No lawyers's Library will be 
complete without a copy of this book.  : 


' Sastri Golàp Chandra Sarkar’s Hindu Law (Abridged)— 
5th Edition, 1953. By Rishindra Nath Sarkar. Published by  , 
Jurist Law Emporium. -20/B, Sankaritolla Street, Calcutta-14. . 
Price Rs. 5/-. Pages 334 


This is a standard text book on Hindu Law intended for 
the students. ‘It‘requires no introduction. The work-is well- 
known. 


The book is a master-piece on the subject which it deals 
with as it has given in a handy and convenient volume a synopsis 
of the vast subject on Hindu Law. It is indispensible for the 
students. It is indispensible also to the busy Lawyers as a ready 
reference book on the subject. 
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Studies- in the Constitution of India—bv Lalitmohan C. 
Gandhi, B.Sc., M.A., LL.B., published by N. M. ‘Tripathi, Ltd., 
Saka Price Rs. 8 /8 f- 


The author of the book is a professor of constitutional law 
at the Sarbajanik Law College, Surat, In the preface he has 
stated that he has published the book not only for those who 
are interested in the study of the Indian Constitutional Law but 
also for those who are interested in its studv as citizens of India. 
With that end in view he has tried to make the commentaries 
as simple and as lucid as possible. He has grouped the relevant 
articles together and has explained and analysed the provisions 
in a way as to bring out their implications. His treatment of 
the subject is satisfactory and to the point and he has always 
taken a broad and common sense view of the matter in giving 
the explanations. In one or two places, however, he has made 
some generalisations which in our mind are a bit superficial. 
Thus, speaking about the due process of law or the judicial 
supremacy of the American Constitution he has described its 
effect as leaving the people to the sweet mercies of the vagaries 
of law courts. At one place he points out that the American 
Constitution permits making special laws segregating the, Negroes 
and determining their privileges whereas the Indian Constitution 
prohibits any such discriminating power. It is true that in some 
old cases in U.S.A. it was held that racial segregation was not.a 
violation of eaual protection so long as equal facilities were avail- 
able to all. But in some recent cases the Supreme Court has 
reconsidered the doctrine of “ equal facilities " and has laid down 
that the principle of equal facilities should be considered sub- 
stantively and not superficially. 


On the whole,.the book will be helpful to students of law 
as also to the ordinary citizens interested in the constitution. 
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Companion to the Constitution of India-—publisbed by 
the Indian Law Review, .51, aaa saa Lane, eae 
price Rs. 5/-. 


This publication which is intended for busy lawyers and 
others who will have occasion to look to the provisions of the 
Indian Constitution. The profession will welcome (his com- 
prehensive and exhaustive index to the Indian Constitution. 
The compilation will no doubt serve the purpose of a ready 
reference to all who have anything to do with the Constitution. 
It wil also be useful from another point of view as summary 
of some of the important provisions of the Indian Constitution 
was noted alphabetically. Thé book is exhaustive and we note 
with pleasure that it has attained the high standard of fulness 
and accuracy. When one looks into the book, he not only 
gets reference to the provisions for any particular matter and 
at the same time gets all the other relevant articles where con- 
nected matters are to be found. The publication on the whole 
appéars to be the result of mature thoughts and we congratulate 
our contemporary for bringing out this very useful publication. 
We have no doubt that it will serve as a useful guide and a key 
to the Constitution of India. We can only suggest to the pub- 
lishers to reconsider the price of this supplement to the Indian 
Constitution, so that it may reach the hands of every person, 
who has got anything to do with the Indian Constitution. 
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“The Indian Contract Act bus D. F. Mulla; Editéd by kaiko: 


Cina Sorabji Shavaksha sth Edition 1953; Price’ Rs. 10/-; Pub- 
lished by-N M. Tripathi Ltd., -Law KUD ne, Princess HEUS 


Bombay-2. a 
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The book is a well known standard work on the. law of. 
Contract. It needs no ‘introduction. 
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Although ‘the book is mainly agênge lor the students 


studying law, if is also very useful for the persons interest and 


in business where contract is of eeey aay occurrence. . 


. The book would be. also: very "useful for "busy: practitioners 
for ready reference on the subject on Contract as every Section 
has been made.upto date by discussion of the latest decisions. ` 


The learned authors have added valuable comments to those © 


decisions which. have. prapucaly the force: of statutory Jaw in this 
country. : ad NG M uw 
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